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Current Topics. 

The President’s simplified spelling has re- 
cently gone up against the Supreme Court of 
the United States, and according to the news- 
paper reports, after the first round “‘ is lean- 
ing against the ropes, groggy.” It happened 
while the case of Daleour against the United 
States was under consideration. Solicitor 
General Hoyt was presenting the Govern- 
ment’s side and he was reading from a brief 
which was fairly studded with such words as 
“ dropt ” and “ fantasy ” and “ kist.”” Chief 
Justice Fuller, with a copy of the brief in 
hand, followed the reading gravely. He read 
“thru ” and “ thruout ” and “ fantom ” and 
“fixt” and not a single expression flitted 
across his face. Presently, according to the 
New York Times Washington correspondent, 
the brief arrived at a long quotation from a 
decision rendered some years ago by Justice 
Bradley. The simplified word that Mr. Hoyt 
met in his reading from this was “ thru.” 
Hardly was the word out of his mouth before 
the Chief Justice stopped him. 

“Ts this,” said the Chief Justice, in the 
tone of gentle, suave inquiry, which puts ex- 
perienced counsel on guard, “ supposed to be 
a quotation from Justice Bradley’s official 
opinion ?” 

Mr. Hoyt looked up, startled. The Chief 
Justice seemed so extraordinarily gentle and 
mildly curious that to a practitioner of Mr. 
Hoyt’s experience nothing more was needed 





to assure him that something really and truly 
was about to happen. He hurriedly scanned 
the quotation to see what was wrong, and his 
eye lighted on the word he had just read. He 
flushed and fidgeted. 

“Yes, sir; in all except the spelling,” he 
blushingly replied. 

“ Ah-h-h-h-h!” replied the Chief Justice, 
with a long rolling inflection, inserting five 
“h’s” in a word that is supposed to have only 
one, 

The rest of the justices grinned, and so did 
everybody else in the courtroom. Mr. Hoyt 
discerned the danger signal and hurriedly 
jumped off the track. 

“ Hereafter,” he said, “ 1 will see to it that 
nothing of this kind oeceurs. While we fol- 
low the President’s order in preparing crig- 
inal briefs, I do not feel that we are justified 
in changing the orthography of judicial opin- 
ions, and | will see that it does not happen 
again.” 

So ended the first round and the memory 
of Justice Bradley was protected. The next 
round is awaited with interest. The Su- 
preme Court is the most independent organ- 
ization in these United States. Some years 
ago a rash controller of the treasury sought 
to direct the clerk to turn in to him an ac- 
count of his receipts and expenditures. The 
Chief Justice promptly stepped in with his 
usual serene suavity and the controller of 
the treasury, and all his successors, heirs, and 
assigns have been apologizing ever since. 


Elsewhere in this issue is printed the pro- 
posed uniform statute regulating the annul- 
ment of marriage and divorce, drafted by the 
sub-committee of the Committee on Resolu- 
tions of the Congress on Uniform Divorce 
laws, consisting of Walter George Smith, 
Esq., chairman; Judge Staake, C. La Rue 
Munson, Esq., and Vice Chancellor Emery, 
of New Jersey, which was submitted to the 
full committee at its meeting in St, Paul, 
Minn., in September last. It will be pre- 
sented to the Congress at the meeting in Phil- 
adelphia, later on. Of course, the general 
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purpose of the statute is to render more diffi- 
cult than now, the obtaining of divorces. 
With respect to some of the sections of the 
proposed act, it may be said that they are 
mere skeletons; this, indeed, has been deemed 
not only advisable, but necessary, by reason 
of the course of procedure in the different 
States varying so widely, and entire agree- 
therein was hardly possible. To quote our 
contemporary, the Legal Intelligencer (Phil- 
adelphia) : 


“While there may be differences of opinion as to 
some of the provisions suggested, it is a case where 
that form of statute should be recommended which 
most nearly agrees with the views which obtain in 
the greatest number of States. Such a statute 
would probably not be entirely satisfactory to the 
people of any single State; nevertheless, the great 
advantage of uniformity renders it highly desirable 
that, as far as possible, minor differences of opinion 
should be reconciled and an honest effort made to 
adopt an uniform law on the subject. A condition 
in which a man and a woman may be husband and 
wife in one State and strangers in another is intol- 
erable in view of the close business and social rela- 
tions existing to-day between citizens of the different 
States of the Union, and every effort should be made 
to reach an agreement upon the form of the statute.” 


The recent appointment by Gov. Guild of 
Boston, of Ralph W. Gloag, of South Boston, 
to be associate justice of the Municipal Court 
in the Peninsular District, Boston, to suc- 
ceed Hon. Charles J. Noyes, seems to have 


given the highest satisfaction. Indeed the 
appointment is regarded as an ideal one by 
the residents in that section, 

Mr. Gloag is well fitted for his new posi- 
tion. He isa native of Port Elizabeth, Cape 
of Good Hope, and was educated in the Sir 
George Grey Institute there, and at Magee 
and Queen’s Colleges in Ireland. He was 
graduated from the Harvard Law School in 
1893, and has since practiced law in Boston, 
being associated at first with the late Sher- 
man Hoar. The appointment is also pleas- 
ing to us, because Mr. Gloag has been for 
some years a frequent and highly valued con- 
tributor to the columns of the Albany Law 
Journal. 


Latent Equities. 
By Gero. A. LEE. 

It is a fundamental and well-established principle 
of equity jurisprudence that where there are equal 
equities, the first in order of time shall prevail, or 
“Qui prior est tempore fatior est jure.”1 Another 
principle also firmly rooted in our equity jurispru- 
dence is, that where there is equal equity, the law 
must prevail; or, as Pomeroy points out: 

“Tf each of two persons is equally entitled to the 
protection and aid of a court of equity with respect 
of his equitable interest, and one of them, in addi- 
tion to his equity also obtains the legal title in the 
subject matter, then he who thus has the legal estate 
will prevail.’’2 

Furthermore, the rule is firmly established by an 
uninterrupted line of authorities, that the assignee 
of a non-negotiable chose in action takes such chose 
subject to all the equities to which it was liable in 
the hands of the assignor;3 or as Pomeroy indicates,4 
“subject to all the defenses, legal and equitable, of 
the debtor who issued the obligation.” Thus far we 
encounter but little difficulty, inasmuch as these 
principles of equity jurisprudence are uncontroverted. 
But concerning the subject of “latent,” or secret 
equities, we find no such unanimity amongst the 
courts. 

The subject of latent equity is somewhat difficult 
of treatment, since it is susceptible of no very accur- 
ate definition and can only be explained and properly 
discussed by a review of the cases involving the sub- 
ject. Furthermore, the subject covers a wide field 
and is very comprehensive, inasmuch as it is rather 
difficult to classify and designate just what equities 
may be described as “ latent.” 

Pomeroy® describes or defines such equities as fol- 
lows: 


“The equities of a prior assignor, or of a third 








1 Rice v. Rice, 2 Drew. 73; Mackreth v. Symmons, 
15 Ves. 354; Fitzsimmons v. Ogden, 7 Cranch. 2; 
Corvan v. Bank, 45 Vt. 160; Booth v. Bunce, 33 N. Y. 
139; Hume v. Dixon, 37 Oh. St. 66; Neslie v. Wells, 
104 U. S. 428. 

2 Equity Juris. I, sec. 417; Gerrard v. Sanders, 2 
Ves. 454; Rowon v. Bank, 45 Vt. 160; Simmons v. 
Ogle, 105 U. S. 271; Soylor v. Morgan, 86 Md. 295; 
Preston v. Turner, 36 To. 671; Wright v. Randal, 8 
Fed. Rep. 91. 

3Ord v. White, 3 Beav, 357; Ingraham v. Ois- 
borough, 47 N. Y. 21; Kleeman v. Frisbie, 63 IIl. 
482; Boardman v. Hayne, 29; McKevna v. Kirkwood, 
50 Mich. 544; U. S. v. Ry. Co., 12 Wall. 362; Fair- 
banks v. Sargent, 104 N. Y. 116; Williams v. Don- 
nelly, 54 Neb. 193. 

4Eq. Juris. II, sec. 704. 

5 Eq. Juris. II, sec. 708. 
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person have sometimes been cailed ‘latent.’”’ This 
definition, though not very clear or even satisfactory, 


js perhaps as accurate as the term will admit. “ Lat- 
ent equities,” therefore, embrace those equities which 
are secret and undisclosed at the time of the assign- 
ment of the chose, residing either in some prior as- 
signor, or in some third party, a stranger to the as- 
signment. Such “latent equities” appear after the 
assignment of the chose, and the pertinent question 
then arises, whether or not an assignee in good faith, 
for value and without notice, of a non-negotiable 
chose in action takes the chose subject to, or free 
from such “latent equities.” Concerning the solu- 
tion of this question, the American courts are not 
agreed, and a direct and apparently hopeless conflict 
exists. Eminent authorities hold that the assignee 
is bound by such latent equities; other eminent au- 
thorities declare that the assignee must be protected 
from such equities. 

I shall not attempt a complete reconcilement of 
the conflicting decisions, since it would be a hopeless 
task. This paper will review and discuss the prin- 
cipal holdings and authorities, because the subject 
can only be developed and made clear by such re- 
view. Then I shall suggest briefly an explanation 
of the conflict of cases if possible. But even then, 
there still remains many directly conflicting de- 
cisions, a reconcilement of which is impossible. 

The doctrine of “latent equities” was probably 
first given prominence in the United States in 1817 
by Chancellor Kent. In Murray v. Lylburn,$ 
Chancellor Kent passed upon the question whether 
the assignee of a bond and mortgage, was subject to 
secret equities and invisible liens, of which he had 
no notice. The learned Chancellor says: 

“The assignee can always go to the debtor and as- 
certain what claims he may have against the bond, 
or other chose in action, but he may not be able 
with the utmost diligence to ascertain the latent 
equity of some third person. He has not any object 
to which he can direct his inquiries.” Chan- 
cellor Kent, in the course of his Opinion, makes 
reference to a decision of Lord Eldon’s.7 In 
that case Lord Eldon decided that the assignee, 
not having had notice, took the chose free from any 
latent equities residing in a third party, a stranger 
to the assignment. Lord Eldon observed that if 
such equities could constantly be asserted, “no as- 
signments could ever be taken with safety.” This 
dictum, announced by Chancellor Kent in 1817, was 
probably the earliest opinion in this country con- 
cerning the subject of “latent equities.” This dic- 
tum was followed in the New York Courts,’ but 





62 Johns. Chane. 44. 
7Redfearn v. Ferrier, 1 Dow. 50. 
8 James v. Morey, 2 Cowen, 246. 








was subsequently repudiated in that state as will 
appear later in this paper. In Bush v. Lathropy 
Chancellor Kent’s view was repudiated and the as- 
signee was held bound by latent equities. Various 
jurisdictions in this country have followed either the 
dictum of Chancellor Kent, protecting the assignee 
from latent equities, or have followed Denio, J., in 
Bush v. Lathrop, subjecting the asignee to such 
equities. From that time to the present, a direct 
conflict of authorities has been the result, First I 
will discuss the cases and give the views of some of 
the principal courts which have followed Chancellor 
Kent; then discuss the contrary view, and finally 
attempt a partial reconcilement, or at least suggest 
such. 

The New Jersey Equity Court, generally recognized 
as an exceedingly able court, protects the assignee of 
a non-negotiable chose from “latent equities.” In 
an early case in 1856,10 the court held, in determin- 
ing the rights of an assignee of a bond and mort- 
gage, that “to subject the assignee to the latent 
equity of a third party, the assignee must have no- 
tice of such equity at the time of the assignment.” 
The court advances what seems to me to be very 
cogent and convincing reasoning in support of the 
decision :” 

“Such a secret equity does not affect the assignee, 
for the reason that it was not within the compass of 





any inquiry the assignee could make to discover any 
such equity. Such an equity was latent in a third 
person.” 

In a later case,!!1 the New Jersey court holds 
likewise : 

“A latent or secret equity is without force against 
a bona fide assignee of a mortgage. No caution or 
diligence of the most careful purchaser will enable 
him to discover a secret equity and unless he has 
notice will not be bound by it. A contrary rule 
would render mortgages practically inalienable. The 
discovery of such latent equity if possible at all, is 
a pure matter of chance.” The New Jersey court 
holds the same view in other cases.!2 In the latter 
case of Putnam vy. Clark, the court even goes 
so far, in support of its view, to assert that 
it “is an undoubted principle of equity juris- 
prudence that a bona fide assignee of a mort- 
gage for value, acquires a title, free from all latent 
equities, existing in favor of third persons.” This 
statement, I think, is too sweeping, since later vases 
will disclose that such a principle is by no means 





922 N. Y. 535, post. 

10 Losey v. Simpson, 11 N. J. Eq. 246. 

11 Vredenburgh v. Burnet, 31 N. J. Eq. 229. 

12 Danbury v. Robinson, 14 N. J. Eq. 213; Starr 
v. Hoskins, 26 N. J. Eq. 414; Putnam v. Clark, 29 





N. J. Eq. 412. 
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firmly established in our equity jurisprudence. The 
New Jersey cases are supported by very clear rea- 
soning. The same reasoning is found in very nearly 
all of the later cases, following that view. Lord 
Eldon’s observation’? has also been given much 
weight “that if latent or secret equities could 
constantly be asserted, no assignment could ever be 
taken with safety.” 

The Nebraska court has adopted the view, pro- 
tecting the assignee of the non-negotiable chose 
from latent equities. In the case of Williams v. 
Donnelly,14 the question arose whether the assignee 
of a non-negotiable certificate was subject to latent 
equities. Harrison, C. J., by way of dictum fol- 
lowed Chancellor Kent'5 and protected the assignee 
from secret and latent equities of which he had no 
notice. In the case of First National Bank v. Edgar, 
the question of latent equities arose and the vourt 
followed the view just announced. Not many cases 
involving the question have arisen in Nebrasga,!6 but 
I think Chancellor Kent’s view would be adopted 
and the assignee would be protected. 

The Massachusetts courts also adopt this view. In 
Sleeper v. Chafman,17 the court held that the “ as- 
signee for value and without notice of a mortgage, 
given in fraud of creditors, acquires a good title 
against the creditors of the original grantor.” 
Other Massachusetts cases have held that the as- 
signee is protected from secret and invisible equities.18 

The California court follows New Jersey and 
In Wright v. Levy,!9 the question 
arose whether or not the assignee of a judgment was 
subject to latent equities. The court protected the 
assignee, holding “that the assignee is bound to 
inquire into the defences of the debtor, but could not 
he held to inquire into ‘latent equities,’ existing 
in the hands of third persons.” A later case an- 
nounces the same doctrine.20 

Iowa, in protecting the assignee from latent 
equities advances very clear reasons, and in my opin- 
ion such reasoning is very sound, and is much better 
than that advanced by the courts which hold that 
the assignee is bound by such equities. In Crosby v. 
Tanner,2! the court held: 

“As to third persons, the assignee can make no 
inquiry, for nothing points him to the proper party 


Massachusetts. 





13 Supra. 

1454 Neb. 193. 

15 Supra. 

16 65 Neb. 340. 

1712] Mass. 404. 

18 Bigelow v. Smith, 2 Allen, 264; Green v. Tanner, 
8 Met. 411; Hoffman v. Naple, 6 Met. 68. 

19 12 Calif. 357. 

20 Bridgeport v. Bank, 107 Calif. 55. 

2140 Ia. 136. 


of whom he is to obtain information. Such an as. 
signee would find safety only in inquiries extended 
to the whole world.” Other Iowa cases have ap. 
nounced the same view. 

An inspection of Illinois cases also shows that in 
that State protection is given to the bona fide assig. 
nee of a non-negotiable chose, when latent equities ap. 
pear. In discussing the assignment of a mortgage the 
court held in Sumner v. Waugh? “ that the assignee 
is not subject to the latent equities of third persons, 
of whose rights he could know nothing.” In Silven. 
non v. Bullock24 the court fortifies itself with clear 
reasoning, when it holds: 
with clear reasoning, when it holds: 

“The assignee of a mortgage is not subject to 
latent equities. Persons can, without difficulty, in. 
quire of the makers if any defences exist against 
them, but more than that it is not practicable to 
do. It would not be possible to discover, even by the 
utmost diligence, all persons that might have equit- 
able rights in the subject matter of the assigninent, 
and the adoption of a rule that would let in latent 
equities to prevail against the assignee would be to 
ensnare dealers in such securities.” Later Illinois 
cases follow these decisions.25 ‘ 

Many other courts also protect the assignee, but 
it is unnecessary to cite them, inasmuch as the rea- 
soning advanced is very similar to that advanced in 
the New Jersey and Illinois cases, and in Chancellor 
Kent’s and Lord Eldon’s opinions. The following 
jurisdictions protect the assignee of a non-negotiable 
chose from secret and latent equities; Pennsylvania,# 
Virginia,27 Wisconsin,28 South Carolina,29 Indiana, 
Mississippi,31 Maryland,32_ Missouri,33 QOhio,34 Kan- 
sas,35 Texas,36 North Carolina,37 Washington.38 





22 Hale v. First Natl. Bank, 50 Ia. 642. 

23 56 Ill. 531. 

2498 Ills. 11. 

2 Himrod v. Gilman, 147 Ill. 293; Humble v. Cur- 
tis, 160 Ill. 193. 

26 Prior v. Wood, 31 Pa. St. 142; MeMostes vy. 
Wilhum, 85 Pa. St. 218; Mifflin’s Appeal, 98 Pa. St. 
150. 

27 Moore v. Holcomb, 24 Am. Dec. 683. 

28 Craft v. Bunster, 9 Wisc. 457. 

29 Robertson v. Segler, 24 S. C. 387. 

30 Robertson v. Roberts, 20 Ind. 155; Shirk v. 
North, 138 Ind. 310. 

31 Duke v. Clark, 58 Miss. 455, 

82 Kemper v. McPhearson, 7 H. & J. 220. 

33 Garland v. Harrison, 17 Mo. 282. 

34 Swartz v. Leitz, 13 Oh. St. 419. 

% Ives v. Addison, 39 Kans. 172. 

36 Heim v. Keignon, 39 Tex. 34. 

37 Le Duc v. Slocomb, 124 N. C. 347. 





88 Church v. Church, 64 Pac. 750. 
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[ have not quoted authorities other than the courts, 
since the limits of this paper will not admit. The 
conclusion of Black is interesting, however, in con- 
nection with this subject. Black says in his valu- 
able work on Judgments: 39 


“The assignee of a judgment is not affected by 
latent equities of third parties of which he had no 
notice at the time of the assignment.” 


Thus far we have noticed that the observations of 
Lord Eldon and Chancellor Kent upon the subject 
of “latent equities” have, been incorporated into 
and made a part of many decisions in many juris- 
dictions; that many American courts, including some 
of the ablest, have protected the assignee of a non- 
negotiable chose, from latent equities residing in 
some prior assignor, or in some third party, of which 
equities the assignee had no notice. As to the con- 
sideration supporting the equitable assignment of 
the chose, its sufficiency and valuableness, we are not 
directly concerned. Furthermore, the questions of 
equal equities and the combination of a legal and 
equitable title will not be considered here, since the 
limits of this discussion will not admit. We are 
here concerned only with “latent equities;’’ should 
the assignee of a non-negotiable chose be protected 
from such equities and if so, why? The scope of 
this paper makes it imperative that we assume that 
the assignee is a bona fide holder of the chose for 
value and without notice of antecedent equities. The 
cases so far cited proceed upon this assumption and 
under such circumstances hold, with clear reasoning 
that the assignee is entitled to protection. 

We come now to a brief review of the courts which 
hold a contrary view,—that such an assignee of a 
non-negotiable chose takes the chose, subject not only 
to the equities in the hands of the assignor, but also 
subject to all latent and secret equities. Before re- 
viewing the authorities, I might say that many 
courts refuse to protect the assignee for this reason— 
if such protection is given, the distinction between 
negotiable and non-negotiable instruments is virtu- 
ally destroyed and the qualities, characteristics and 
privileges now attaching to negotiable choses will 
then attach also to non-negotiable choses. Pomeroy‘? 
also adopts this attitude when he says: 


“The theory that latent equities can not prevail 
against an assignee, is in effect, an extension of the 
peculiar qualities of negotiable instruments to things 
in action not negotiable. The contrary doctrine is 
correct as based upon principle, and must be so re- 
garded, as long as the distinction between negotiable 
and non-negotiable obligations is preserved in our 
jurisprudence.” 





8 Black, Judgments, P. 1413. 
“Eq. Juris. II, Sect. 708. 


It seems to me that Pomeroy’s reasoning could be 
materially weakened by showing that the non-nego- 
tiable choses—mortgages, bonds and judgments—are 
to-day in most instances, evidence of debt and se- 
curity, and are virtually, in many respects at least, 
on the same basis commercially, as many negotiable 
choses, and that therefore the distinction he sug- 
gests is not so material as it might be under 
other circumstances. If protection from latent 
equities is given to a purchaser of a negotiable chose, 
because such chose passes as an evidence of debt and 
security, why should not protection likewise be given 
to assignees and purchasers of certain non-negotiable 
choses, almost quasi-negotiable, which are on the 
same basis commercially and are used for the same 
purpose? But this question cannot be discussed 
here. 

As suggested above, the New York court has re- 
pudiated Chancellor Kent’s view, and now holds that 
the assignee is to be given no protection from latent 
equities. In Bush v. Lathrop,41 a bond and mort- 
gage constituted the subject matter of the assign- 
ment. Denio, J., held “that the mortgage in the 
hands of a bona fide purchaser was subject to all the 
equities existing between the original assignor and 
his assignee.” In this case, the court makes refer- 
ence to a holding of Lord Thurlow’s in Davies v. 
Austin,#2 where Lord Thurlow holds “that a pur- 
chaser of a chose in action must always abide by 
the case of the person from whom he buys.” Denio, 
J., also held, after reviewing several earlier New 
York cases more or less in point,43 that “there is no 
distinction between latent equities and those exist- 
ing between the original parties to a non-negotiable 
chose in action.” I must confess that the holding 
seems to me rather arbitrary, since the court does not 
advance many reasons and repudiates Chancellor 
Kent’s view, without attacking his clear reasoning.44 
Bush v. Lathrop has been followed in New York, an 
exception being made in the case of estoppel, which 
exception I shall discuss later. 

In Schaefer v. Reilly,45 the New York court also 
held “that the assignee of a mortgage takes the 
same subject to latent equities.” Better reasoning is 
found here than in Bush v. Lathrop. The court 
says: 

“An assignor can give no other or better title 
than he himself has, and the assignee must be con- 
tent to stand in his place. 








4122 N. Y. 536. 

421 Ves. 247. 

43 Jones v. Morey, 2 Con. 246; Stafford v. Von 
Rensselaer, 9 Con. 316; Corell v. Bank, 1 Paige, 131; 
Mier v. Schenck, 3 Hill, 228. 

44 Supra. 

450 N. Y. 61. 
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In Cutts v. Guild,46 the rights of an assignee of 
a judgment were in question. The court followed the 
other New York cases, and made reference also to 
Lord Thurlow’s holding.47 The same doctrine is ap- 
proved and followed in other New York cases.48 
A comparison of the New Jersey and Illinois cases 
which protect the assignee, with these New York 
eases, shows that the New Jersey and Illinois courts 
fortify their view with better and clearer reasoning. 

Vermont also holds that the assignee is bound by 
all secret and latent equities. In Dormer v. South 
Royalton Bank,49 the question of the assertion of 
latent equities against a bona fide holder for value 
ot a judgment arose. This case discloses better rea- 
soning than is found in the New York cases. The 
court holds: 


“The assignee takes the judgment, subject to 
equities residing in a third person against the as- 
signor. The assignee stands in exactly the same 
situation as the assignor, as to equities arising upon 
the chose. He must be taken to be cognizant of them. 
It is his duty to make inquiries. If a loss arises, it 
must fall upon him whose duty it is to make the 
inquiries. The right acquired by the purchaser or 
assignee can not rise higher than that of the seller 
or assignor. The assignee can acquire no greater 
right .than the assignor had.” Other Ver- 
mont cases hold the same view. Similar 
reasoning is found in other cases and jurisdic- 
tions, where the assignee is refused protection. But 
it seems to me that such reasoning entirely overlooks 
the_observations of Chancellor Kent and Lord Eldon. 
How can the assignee, even with the utmost diligence, 
ascertain such latent equities? What object has the 
assignee, to which he can direct his attention? Must 
be extend his inquiries over the entire world in 
searching for latent equities? If so, what assignment 
could be taken with safety? In answer, the Vermont 
court holds, the assignee must make inquiries and 
must be held to be cognizant of hidden equities. In 
other words, the bona fide assignee for value is often 
Lound to do what Chancellor Kent held to be a 
practical impossibility—attempt a discovery of all 
such hidden, latent equities. 

Georgia follows New York and Vermont, in refus- 
ing protection to the assignee or purchaser. In 
_Bank of Atlanta v. Western Ry. Co.,51 the court held 





4667 N, 

47 Supra. 

48 Trustees Union College v. Wheeler, 61 N. Y. 88; 
Green v. Warwick, 64 N. Y, 220; Wen v. Evans, 134 
N. Y. 514. 

4939 Vt. 25. 

50 Loomis v. Loomis, 26 Vt. 198; Barney v. Grover, 
28 Vt. 391. 

51114 Ga. 890. 


Y. 229. 
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that the assignee of certain non-negotiable voucher 
“is subject to all latent equities, even though no 
notice was had.” Other Georgia cases hold the sam, 
view.52. In Jack v. Dons, the court held: 

“The assignee of a non-negotiable chose takes only 
his assignor’s rights.” 


Michigan prefers the New York view, and in Spin. 
ning v. Sullivan, holds that “the assignee takes 
the chose subject to antecedent equities.” In decid. 
ing the case, reference is made to the New York 
eases.55 New Hampshire adopts the same view and 
advances similar reasoning. In the case of Clark y, 
Whitaker,56 the court holds: 


“The assignee of the chose has no greater rights 
than his assignor, The superior right claimed by 
the holder of negotiable paper rests upon the custom 
of merchants.” 


The United States Supreme Court adopts the same 
view,57 but gives no satisfactory reasoning, and is 
content simply to make reference to the New York 
cases.58 The other jurisdictions which refuse to pro- 
tect the assignee from latent equities are: Louisi- 
ana,59, Tennessee,60 Arkansas.61 Pomeroy also ae: 
cepts this view, and says, in his learned treatise on 
Equity Jurisprudence :& 

“A subseqeunt assignee is subject to all equities, 
subsisting in favor of the original, or other prior 
assignor.” Pomeroy asserts that the weight of av- 
thority supports this view, but I am convinced, after 
an inspection of the cases, that the weight of author- 
ity protects the assignee of a non-negotiable chose 
from latent equities. 

This more or less cursory review shows the con- 
flicting views which the courts hold upon this sub 
ject of latent equities. The courts protecting the as 
signee follow the reasoning of Lord Eldon and Chan- 
cellor Kent, while the courts which subject the as- 
signee to latent equities follow Lord Thurlow‘ and 
the early New York case of Bush v. Lathrop.% As 
intimated above, the courts are also divided upon the 








52Gueny v. Perryman, 6 Ga. 123; Jack v. Dons, 
29 Ga. 219; Cahen v. Prater, 56 Ga. 203. 

54.48 Mich. 5. 

55 Supra. 

5650 N. H. 474. 

57 Cowdery v. Vonderhugh, 101 U. S. 772. 

58 Supra. 

59 Adams v. Webster. 25 La. Ann. 117. 

60 Trafne v. Bankhead, 2 Tenn. Ch. 412. 

61 Pindall v. Trevor, 30 Ark. 249. 

& Eq. Jur. II, sec. 708-709. 

63 Supra. 

4 Supra. 

65 Supra. 
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questions: Who is a bona fide holder for value? What 
is a valuable consideration? What constitutes no- 
tice? But with these and other interesting ques- 
tions this paper is not directly concerned. Assum- 
ing that the assignee is a holder for value, and with- 
out notice, the cases cited above hold squarely 
on the subject of latent equities, either protecting 
the assignee or subjecting him to such equities. The 
cases cited show how latent equities arise. Such 
equities are too numerous to permit classification or 
enumeration here. It is sufficient to note that after 
an assignment of a non-negotiable chose in action, 
these secret, hidden and invisible equities known as 
“latent,” arise, and the assignee must either be pro- 
tected from them or be subjected to them. 

I shall not attempt a complete reconcilement of 
these conflicting authorities. Such a reconcilement 
would be impossible. But I desire to make refer- 
ence to a few well settled and clearly established 
pr-nciples of equity jurisprudence, the application 
of which principles may operate, to explain and par- 
tially remove the discrepancies and disagreements 
in some of the above cases. Investigation of some 
of the cases, which subject the assignee to secret, 
latent equities, discloses that in some instances, such 
‘holdings are, as Pomeroy points out,6 “a mere ex- 
pression of the general principles, that among suc- 
cessive equitable interests in the same thing, the 
order of time prevails.” 

Now it is generally conceded by the courts that 
such an equity, merely and solely the result of time, 
is an extremely feeble equity. If, therefore, the as- 
signee of the non-negotiable chose has a superior 
equity, such will clearly entitle him to protection. 
An instance of such superiority, sufficient to insure 
protection, arises when the holder of the interest, 
prior in time only, is guilty of laches in asserting 
his equity, as is often the case. Under such circum- 
stances, the prior equity becomes inferior to that of 
the assignee’s and the assignee will not be subject 
to it. 

Another instance of superiority in the equity of 
the assignee arises where the assignee gives notice. 
In such a case the notice is regarded as equivalent, 
or at least analogous, to the act of taking possession 
and the bona fide assignee for value, who thus first 
gives notice, obtains a precedence over holders of lat- 
ent equities and others, even though they may be ear- 
lier in time.6?7 Notice may thus destroy a precedence 
otherwise existing. 

Furthermore, it is apparent that if the assignee 
holds, in addition to his equity, the legal title, he 
will be protected from latent equities, because where 
there is equal equity the law prevails. Other in- 
stances of superiority might be mentioned, sufficient 





66 Eq. Juris. II, sec. 707. 
&7Pomeroy Eq. Juris., sec. 695. 





to protect the assignee from latent equities, but 
space will not permit. 

The last principle that I will suggest, which con- 
fers superiority, is that of estoppel. This doctrine 
of estoppel has often been invoked to cut off latent 
equities and protect the assignee. For instance, 
where the third party—the real owner of the chose— 
in whom the latent equity resides, has by assign- 
ment conferred an apparent, absolute ownership, or 
has clothed his assignee with the apparent indicia 
of title, then when such assignee transfers or as- 
signs the chose, the owner is estopped from assert- 
ing whatever equity he may have in the ¢hose, against 
the second assignee, an innocent purchaser for value 
and without notice. Further elaboration upon this 
doctrine of estoppel is unnecessary here. The courts 
and authorities are agreed that such cuts off prior 
and latent equities and protects the assignee.s8 

In some of the cases, therefore, which hold that 
the assignee is protected from all latent equities, the 
holdings might, and no doubt could, be explained by 
an application of some of the principles just given, 
viz.: laches, notice, and especially estoppel. In this 
way I think a partial reconcilement of the authori- 
ties would be possible. But a careful inspection of 
the cases shows, that while the principles just an- 
nounced might have made the basis of many deci- 
sions, most of the cases do not suggest such badges 
of superiority in the equity of the assignee. But 
even if a partial reconcilement is possible, many de- 
cisions are yet in direct conflict and no satisfactory 
explanation of the discrepancies and disagreements 
can be given. 

This discussion and review of authorities leads 
me to conclude, therefore, not as Pomeroy does,? 
that the weight of authority does not protect the 
assignee from latent equities; but that the weight of 
authority, supported by better and clearer reasoning, 
protects the bona fide assignee for value, from all 
secret and latent equities. Pomeroy? designates 
this view as the “narrower view,’ but inspection 
and analysis of the cases convinces me that such a 
view is really broad and liberal, and is just in its 
operation and effect. I think that the courts have 
very properly given much weight to the reasoning 
of Chancellor Kent and Lord Eldon:71 “ How can 
the assignee, or purchaser, even with the utmost 
caution and diligence, ascertain such latent equities ?” 





68 Pomeroy Eq. Juris. II, secs. 710-711; Pomeroy’s 
Rem. and Remedial Rights, sec. 161; McNeil v. 
Tenth Natl. Bank, 46 N. Y. 325; Dones v. Backstein, 
69 N. Y. 440; Barston v. Storage Co., 64 Calif. 388; 
Bank v. Bank, 71 M. 183; Combes v. Chandler, 33 
Ohio St. 178. 

69 Supra. 

70 Eq. Juris. II, sec. 714. 

11 Supra. 
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If such equities can constantly be asserted, how ean 
assignments be taken with safety?” 

In discussing “latent equities” I have been con- 
cerned only with the assignment of non-negotiable 
choses in actions, such choses as bonds, mortgages 
and judgments. As to negotiable choses, the cardi- 
nzl rule is, that the purchaser for value and with- 
out notice is protected from all latent equities.72 The 

My conclusions concerning latent equities, such 
equities arising after the assignment of non-nego- 
tiable choses in action, are these: 

1. The majority of American courts hold that the 

~bona fide assignee for value and without notice, of a 
non-negotiable chose in action, is protected from all 
secret and latent equities; that is, equities existing 
in some prior assignor or residing in some third per- 
son—a stranger to the assignment. The reasons for 
such holding are briefly these: The assignee can not, 
with the utmost diligence, ascertain such latent 
equities. It is not within the compass of any in- 
quiry the assignee could make to discover such 
equities. If such equities could constantly be as- 
serted no assignment could be taken with safety. 

2. Other jurisdictions, including New York and 
the United States Supreme Court, adopt the view 
that the assignee of a non-negotiable chose is subject 
not only to the equities in favor of the debtor party, 
but subject also to all latent equities, residing in 
prior assignors, or in third parties. The reasons for 
such view, stated briefly, are these: The purchaser 
of the chose must abide by the case of the person 
from whom he takes.73 An assignee can take no bet- 
ter rights than his assignor could give. The as- 
signee is bound to inquire as to the existence of 
latent equities. Among successive equitable interests 
in the same thing, the order of time prevails. 

3. A complete reconcilement of the conflicting de- 
cisions is impdssible, but there are several principles 
of equity jurisprudence, which if applied, would re- 
move some discrepancies and result in a partial 
reconcilement : 

First. Many of the decisions which hold that the 
assignee is bound by latent equities often proceed 
upon the rule: “Qui prior est tempore, fatior est 
jure,” although such is not really given as the ratio 
decidendi. 

Second. Many of the cases which protect the as- 
signee from such latent equities give much protec- 
tion, because the assignee’s equity is really superior, 
such superiority resulting from estoppel, laches, or 
notice given by the later assignee, although such are 
not advanced as the reasons for protecting the as- 
signee. 





7 Bigelow, Bills, Notes and Cheques, pp. 232, 250. 
reasons for such rule are apparent and do not re- 
quire discussion here. 

73 Lord Thurlow, supra. 





An application of these principles just suggested 
would, in some cases, effect a reconcilement, but even 
then there remains a direct conflict of authority 
upon the subject of “ latent equities.” 

Spokane, Wash., Aug., 1906. 





: 0: 


New York Divorce Law. 

It is appropriate several weeks before the annual 
meeting of the New York Legislature to call atten- 
tion to an anomaly in the New York law of domestic 
relationship which should be set right by statute. 
The decision last spring by the Supreme Court of the 
United States in Haddock v. Haddock, upheld the 
New York judicial policy of treating as void divorces 
obtained in other States on merely substituted sery- 
ice of process. It is true that this decision was by 
a bare majority of the court and that a very decided 
preponderance of opinion of legal periodicals has dis- 
approved of it. Nevertheless, until overruled, it re- 
mains authoritative, and the State of New York 
ought to consider whether any special responsibility 
is thereby imposed. 

The gist of the determination in Haddock v. Had- 
dock was that the full faith and credit clause of the 
Federal Constitution did not oblige a State to recog- 
nize a foreign divorce obtained on constructive sery- 
ice. The court, however, expressly conceded that 
States might recognize such a divorce on grounds of 
comity. The present law of New York provides for 
the procuring of divorce on service by publication, 
but at the same time refuses to recognize divorces so 
obtained in other States. The legal policy therefore 
is to recognize and foster interstate polygamy. 

Two courses are open. (1) The present provisions 
of the Code of Civil Procedure for divorce upon sub- 
stituted service might be abrogated. This would 
make the New York attitude somewhat eccentric, but 
not so much so as that of South Carolina, for ex- 
ample, that does not countenance or provide for di- 
vorces at all. (2) It might be provided by statute 
that divorces obtained in other States, in accordance 
with the laws thereof, shall be recognized as valid 
here. This would amount to the administration of 
comity by a legislature, and there is no good reason 
why it should not be thus effectuated. The Congress 
of the United States has frequently formulated inter- 
national comity with regard to tariff laws, and 
States have definitely prescribed interstate comity, 
for example, as to game laws (see chap. 77, New York 
Laws of 1902). 

It is possible that the reasoning of the New York 
Court of Appeals in People, &c., v. Baker (76 N. Y. 
78), would raise some question of due process of law 
if legislation of the kind last suggested were adopted. 
Nevertheless, we believe it would be well for the Leg- 
islature either to abrogate the present law authoriz- 
ing divorce by publication, or to attempt the valida- 
tion of foreign divorce either upon g>neral principles 
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of comity or according to interstate reciprocity. It 
may be that some limitations excluding recognition 
of divorces obtained in the laxer States would be 
proper, but the general position of New York is in- 
defensible. 

The decision in People, &c., v. Baker (supra), re- 
fers to and very unsatisfactorily disposes of the ques- 
tion raised by the anomaly in New York law (pp. 
87, 88). It is not at all improbable that if the 
Court. of Appeals were called upon to pass upon the 
same question to-day with the aid of recent discus- 
sion the decision would be different—N. Y. Law 
Journal. 
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CHAPTER I. 
Jurisdictional Provisions. 


ARTICLE I. 
Annulment of Marriage. 

Section 1. Causes for annulment. : 

A marriage may be annulled for any of the fol- 
lowing causes existing at the time of the marriage: 

a. Incurable physical impotency, or incapacity for 
copulation, at the suit of either party; Provided, 
That the party making the application was ignorant 
of such impotency or incapacity at the time of the 
marriage. 

b. Consanguinity or affinity according to the table 
of degrees established by law, at the suit of either 
party; but when any such marriage shall not have 
been annulled during the lifetime of the parties, the 
validity thereof shall not be inquired into after the 
death of either party. 

ec. When such marriage was contracted while either 
of the parties thereto had a former husband or wife 
living, at the suit of either party. 

d. Fraud, force or coercion, at the suit of the in- 
nocent and injured party, unless the marriage has 
been confirmed by the acts of the injured party. 

e. Insanity of either party, at the suit of the 
other, or at the suit of the committee of the lunatic, 
or of the lunatic on regaining reason, unless such 
lunatic, after regaining reason, has confirmed the 
marriage; Provided, That where the party compos 
mentis is the applicant, such party shall have been 
ignorant of the other’s insanity at the time of the 
marriage, and shall not have confirmed it subse- 
quently to the lunatic’s regaining reason. 

f. At the suit of the wife when she was under the 
age of sixteen years at the time of the marriage, un- 
less such marriage be confirmed by her after arriv- 
ing at such age. 

g. At the suit of the husband when he was under 
the age of eighteen at the time of the marriage, un- 
less such marriage be confirmed by him after arriv- 
ing at such age. 


ARTICLE II. 
Dwworce. 

Section 2. Kinds of. 

Divorce shall be of two kinds: 

a. Divorce from the bonds of matrimony, or di- 
vorce a vinculo matrimonii. 

b. Divorce from bed and board, or divorce @ mensa 
et thoro. 


ARTICLE III. 
Divorce a vinculo. 
Section 3. Causes for. 
The causes for divorce from the bonds of matri- 
mony shall be: 
a. Adultery. 
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b. Bigamy, at the suit of the innocent and jnjured 
party to the first marriage. 

e. Conviction and sentence for crime by a compe- 
tent court having jurisdiction, followed by a continu- 
ous imprisonment for at least two years, or, in the 
case of indeterminate sentence, for at least one year; 
Provided, That such conviction has been the result 
of trial in some one of the States of the United 
States, or in a Federal court, or in some one of the 
territories, possessions or courts subject to the juris- 
diction of the United States, or in some foreign coun- 
try granting a trial by jury, followed by an equally 
long term of imprisonment. ' 

d, Extreme cruelty, on the part of either husband 
or wife, such as to endanger the life or health of the 
other party and render cohabitation unsafe; or such 
indignities to the person, threats and acts of abuse, 
as to render the condition of the other party intol- 
erable and life burdensome, and to force such party 
to separate from the other and to live apart. 

e. Wilful desertion for two years. 

f. Habitual drunkenness for two years, 


ARTICLE IV. 
Divorce a mensa. 
Section 4. Causes for. 


The causes for divorce from bed and board shall 
be 





a. Adultery. 
b. Bigamy, at the suit of the innocent and injured 
party to the first marriage. 

e. Conviction and sentence for crime by a compe- 
tent court having jurisdiction, followed by a continu- 
ous imprisonment for at least two years, or, in the 
case of indeterminate sentence, for at least one year; 
Provided, That such conviction has been the result of 
trial in some one of the States of the United States, 
or in a Federal court, or in some one of the terri- 
tories, possessions or courts subject to the jurisdic- 
tion of the United States, or in some foreign country 
granting a trial by jury, followed by an equally long 
term of imprisonment. 

d. Extreme cruelty, on the part of either husband 
or wife, such as to endanger the life or health of the 
other party and render cohabitation unsafe; or such 
indignities to the person, threats and acts of abuse, 
as to render the condition of the other party intoler- 
able and life burdensome, and to force such party to 
separate from the other and to live apart. 

e. Wilful desertion for two years. 
f. Habitual drunkenness for two years. 
g. Hopeless insanity of the husband. 


ARTICLE V. 
Bars to Relief. 
Section 5. When decree shall be denied. 





No decree for divorce shall be granted if it ap- 
pears to the satisfaction of the court that the suit 


has been brought by collusion, or that the plaintiff 
has procured or connived at the offence charged, or 


has condoned it, or has been guilty of adultery not 
condoned. 


ARTICLE VI. 
Jurisdiction. 
Section 6. In what courts. 
court of this State shall have 
and entertain jurisdiction of all actions for annul- 
ment of marriage, or for divorce. 

Section 7. By personal service in actions for an- 
nulment. 

For purposes of annulment of marriage, jurisdic- 
tion may be acquired by personal service upon the 
defendant within this State, under the following con- 
ditions: 

a. When, at the time the cause of action existed 
or arose, either party was a bona fide resident of this 
State, and has continued so to be down to the time 
of the commencement of the action. 

b. When, since the cause of action existed or arose, 
either party has become, and for at least two years 
next preceding the commencement of the action has 
continued to be, a bona fide resident of this State, 
and the cause of action alleged was recognized in the 
jurisdiction in which such party resided at the time 
the cause of action existed or arose as a ground for 
the same relief asked for in the action in this State. 

Section 8. By personal service in actions for di- 
vorce. 

For purposes of divorce, either absolute or from 
bed and board, jurisdiction may be acquired by per- 
sonal service upon the defendant within this State, 
under the following conditions: 

a. When, at the time the cause of action arose, 
either party was a bona fide resident of this State, 
and has continued so to be down to the time of the 
commencement of the action; except that no action 
for absolute divorce shall be commenced for any 
cause other than adultery or bigamy, unless one of 
the parties has been for the two years next preceding 
the commencement of the action a bona fide resident 
of this State. 

b. When, since the cause of action arose, either 
party has become, and for at least two years next 
preceding the comméncement of the action has con- 
tinued to be, a bona fide resident of this State, and 
the cause of action alleged was recognized in the 
jurisdiction in which such party resided at the time 
the cause of action arose, as a ground for the same 
relief asked for in the action in this State. 

Section 9. By publication in actions for annul- 
ment of marriage or for divorce. 

When the defendant cannot be served within this 
State, jurisdiction for purposes of annulment of mar- 
riage or of divorce, either absolute or from bed and 
board, may be acquired by publication, and, where 
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practicable, by service upon the defendant without 
this State, as prescribed by law, under the following 
conditions : 

a. When, at the time the cause of action existed 
or arose, the plaintiff was a bonu /ide resident of this 
State, and has continued so to be down to the time 
of the commencement of the action; except that no 
action for absolute divorce shall be commenced for 
any cause other than adultery or bigamy, unless the 
plaintiff has been for the two years next preceding 
the commencement of the action a bona fide resident 
of this State. 

b. When, since the cause of action existed or arose, 
the plaintiff has become, and for at least two years 
next preceding the commencement of the action has 
continued to be, a bona fide resident of this State, 
and the cause of action alleged was recognized in the 
jurisdiction in which the plaintiff resided at the 
time the cause of action existed or arose, as a ground 
for the same relief asked for in the action in this 
State. 






CHAPTER II. 
Procedure. 


ARTICLE VII. 
Practice. 


Section 10. Subpoena (or summons), service by 





publication. 

If it appears that the defendant cannot be found 
within this State to be served with process, then the 
court or judge shall order notice to be published in 
one or more newspapers’ of general circulation pub- 
lished in the city or county of this State wherein 
the plaintiff resides, or if no newspaper be published 
in such city or county, then in such newspaper, or 
newspapers nearest thereto as the court may direct, 
once each week for six successive weeks prior to the 
first day of the next or any succeeding term of court, 
requiring the said defendant to appear and answer 
within the time prescribed by the order of court. 

If the place of residence of the defendant is out 
of this State, and is known to or can be ascertained 
by the plaintiff, then arfd in that case, in addition to 
the publication hereinbefore provided for, the court 
shall order notice to be served upon the defendant, 
either by personal service of a copy of the bill, and 
of the order to appear, within a time to be fixed by 
the order, or by letter, to be registered, if practicable, 
containing a copy of the same. 

Section 11. Particeps criminis may be made a 
party. 

Any one charged as a particeps criminis shall be 
made a party, upon his or her application to the 
court, subject to such terms and conditions as the 
court may prescribe. 

Section 12. Hearings. 





All hearings and trials shall be had before the 





court, and not before a master, referee, or any other 
delegated representative; and shall in all cases be 
public. 

Section 13. Attorney, appointment of by court. 

In all uncontested cases, and in any other case 
where the court may deem it necessary or proper, a 
disinterested attorney may be assigned by the court 
actively to defend the case. 


ARTICLE VIII. 
Evidence. 

Section 14. Proof required. 

No decree for annulment of marriage, or for di- 
vorce, shall be granted unless the cause is shown by 
affirmative proof aside from any admissions on the 
part of the defendant. 

Section 15. Impounding of record and evidence. 

No record or evidence in any case shall be im- 
pounded, or access thereto refused. 


ARTICLE IX. 


Decrees. 

Section 16. Rule for decree nisi. 

If after hearing of any cause, or after a jury trial 
resulting in a verdict for the plaintiff, the court shall 
be of opinion that the plaintiff is entitled to a decree 
annulling the marriage, or to a decree for divorce 
from the bonds of matrimony, a decree nisi shall be 
entered. 

Section 17. Final decrees, entry of. 

A decree nisi shall become absolute after the ex- 
piration of one year from the entry thereof, unless 
appealed from or proceedings for review are pending, 
or the court before the expiration of said period, for 
sufficient cause, upon its own motion, or upon the ap- 
plication of any party, whether interested or not, 
otherwise orders, and at the expiration of one year 
such final and absolute decree shall then be entered 
upon application to the court by the plaintiff, unless 
prior to that time cause be shown to the contrary. 

Section 18. Decree a mensa, terms of. 

In all cases of divorce from bed and board for any 
of the causes specified in section 4 of this act, the 
court may decree a separation forever thereafter, or 
for a limited time, as shall seem just and reasonable, 
with a provision that in case of a reconciliation at 
any time thereafter, the parties may apply for a 
revocation or suspension of the decree; and upon 
such application the court shall make such order as 
may be just and reasonable. 

Section 19. Former name of wife. 

The court upon granting a divorce from the bonds 
of matrimony to a woman may allow her to resume 
her maiden name, or the name of a former deceased 
husband. 
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ARTICLE X. 
Appeals. 


Section 20. From what decrees. 

Appeals or proceedings for review may be taken 
only from decrees nisi, either for annulment of the 
marriage, or for divorce, whether from the bonds of 
matrimony or from bed and board, and not from 
final decrees, unless objection to granting the same 
be made as provided by section 17 of this act. 

Section 21. From orders for permanent alimony, 
and orders relative to children. 

Appeals or proceedings for review may also be 
taken from all orders for payment of permanent ali- 
mony, and from all orders relative to the care. cus- 
tody and maintenance of children. 


CHAPTER III. 
General Provisions. 


ARTICLE XI. 
Children. 


Section 22. Legitimacy of. 

a. In an action brought by the wife, the legitimacy 
of any child born or begotten before the commence- 
ment of the action shall not be affected. 

b. In an action brought by the husband, the legiti- 
macy of any child born or begotten before the com- 
mission of the offence charged shall not be affected; 
but the legitimacy of any other child of the wife may 
be determined as one of the issues of the action. All 
children begotten before the commencement of the 
action shall be presumed to be legitimate. 


ARTICLE XII. 
Foreign Decrees. 

Section 23. Effect of. 

Full faith and credit shall be given in all the 
courts of this State to a decree of annulment of mar- 
riage or divorce by a court of competent jurisdiction 
in another State, territory or possession of the 
United States when the jurisdiction of such court 
was obtained in the manner and in substantial con- 
formity with the conditions above prescribed. 
Nothing herein contained shall be construed to limit 
‘the power of any court to give such effect to a de- 
cree of annulment or divorce by a court of a foreign 
country as may be justified by the rules of interna- 
tional comity; Provided, That if any inhabitant of 
this State shall go into another State, territory or 
country to obtain a decree of annulment or divorce 
for a cause which occurred while the parties resided 
here, or for a cause which is not ground for annul- 
ment or divorce under the laws of this State, a de- 
cree so obtained shall be of no force or effect in this 
State. 





ARTICLE XIII. 

Repeats. 

Section 24. Repealing clause. 
The following acts of assembly and parts of acts, 
and all other acts and parts 
of acts of assembly of this State, general, special or 
local, appertaining to the subject-matter covered by 
this act, be and the same are hereby repealed; Pro- 
vided, That nothing in this act contained shall af- 
fect or apply to any actions for annulment of mar- 
riage, or for divorce, now pending, or any pending 
proceedings in any court involving the question of 
the validity of any marriage, or of any former de- 
cree of annulment or divorce, whether obtained in 

this or any other State, territory or country. 

a. Where vested rights of the parties themselves, 
or of their children, as to property or legitimacy, or 
of third parties, are concerned. 

b. Where the question of the causes for annulment 
or divorce, or of the defences thereto, is involved. 

e. Where a question of jurisdiction is involved. 

Section 25. When act shall take effect. 

This act shall take effect on the 





Libel by Praise. 

The decision of the Supreme Court of Louisiana 
in Martin v. The Picayune (40 So. 376), has been 
the subject of considerable comment in different 
publications, secular as well as legal, since it was 
handed down in January last. The disposition has 
been to state the position taken by the court more 
broadly than the report of the case warrants. For 
example, a legal contemporary has this notice in a 
recent number: 

“A very remarkable determination as to what 
constitutes a libelous publication is contained in the 
case of Martin v. Picayune, decided by the Supreme 
Court of Louisiana (40 So. Rep. 376). The plain- 
tiff was a physician of high standing in his profes- 
sion and a member of a medical society the members 
of which were opposed to advertising by physicians 
and had adopted resolutions condemning the _prac- 
tice. The defendant newspaper, obtaining informa- 
tion that a remarkable cure had been effected by the 
professional skill of the plaintiff, published a rather 
glowing account of tlte case, stating that other phy- 
sicians had treated the patient without effect and 
containing various other laudatory remarks. It was 
alleged by the plaintiff that this publication, which, 
although true and obtained from the father of the 
patient, had not been authorized by the plaintiff, 
had a tendency to lead the public and his brother 
practitioners to believe that he was advertising, and 
thereby caused them to class him in the category of 
quacks, who alone, it was alleged, resorted to ad- 
vertising. The trial court held that the complaint 
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stated no cause of action; but this ruling is reversed 
by the Supreme Court, which declares that the com- 
plaint charged is an actionable libel. Under such 
circumstances, thé truth of the matter published is 
not a defense.” 

Several elements of fact and law should be added 
in order adequately to apprehend the court’s posi- 
tion: (a) The plaintiff had called upon the repre- 
sentative of the defendant newspaper and handed 
him a copy of the resolutions of the Medical Society 
against advertising, and explained why it was that 
regular practitioners did not resort to the practice. 
(b) The decision was made under the Civil Code of 
Louisiana (art. 2315), providing that “Every act 
whatever of man that causes damage to another 
obliges him by whose fault it happened to repair it.” 
The court says that this provision is based upon a 
precept in the Institutes of Justinian. The decision, 
therefore, may be regarded as one under the Civil 
law and not under the Common law system. (c) 
The court expressly said that the right of privacy, 
and its extent, were involved. (d) The decision was 
analogous to one made on demurrer, holding merely 
that the exception of no cause of action should have 
been overruled, and that the cause should be heard 
on the merits. 

As a common-law question, we do not believe that 
the publication of a bona fide article in praise of a 
man, either in his personal or professional capacity. 
can be held to be libelous. Of course, it might be 
different as to a so-called reading notice to which 
was added, either intentionally or inadvertently, 
“ Advt.” And a substantial equivalent of this might 
be the insertion of a “ puff” in the advertising 
columns, or otherwise, so as to reasonably convey 
the impression that it was paid for or otherwise 
If 
right be infringed by a genuine commendatory ar- 
ticle it would be the right of privacy, and even 
where that right has been upheld, as, for example, 
in Georgia, we do not believe it would be carried to 
the extent of entailing liability for a single or a 
limited number of publications in which a person’s 
achievements were praised, treating them as a sub- 
ject of general interest. The right of privacy will 
usually be protected by injunction, in the granting 


procured to be published by its subject. any 


of which a large measure of judicial discretion will 
be exercised. 

A case having somewhat similar features arose 
some years ago in England (Dockrell v. Dougall, 78 


Law Rev. Rep. 840). “The plaintiff was a physi- 
cian, the defendant the owner of a medicine called 
Sallyeo. In an advertisement of his medicine the 
defendant published of the plaintiff, with substan- 
tial proof, but without authorization: ‘Dr. Morgan 
Dockrell, physician to St. John’s Hospital, London, 
is prescribing Sallyco as an habitual drink. Dr. 





Dockrell says nothing has done his gout so much 
good.’ For this the plaintiff brought an action, but 
the suit was dismissed upon the* ground that there 
was no injury to the plaintiff’s property or reputa- 
tion.” In that case the jury found upon a submis- 
sion of the question to them that the matter com- 
plained of was not libelous, and, indeed, in most of 
the discussions that came to our notice, the question 
involved was treated as one not of defamation but of 
the right of privacy. [See Harvard Law Review 
for November, 1898 (Notes).] 

Under the actual circumstances disclosed in the 
Louisiana case, and particularly if the plaintiff had 
previously called upon a newspaper’s representative 
and in effect requested that no notices of plaintiff's 
professional work be published because they might 
be misconstrued as advertisements, it may be that 
some courts would hold a laudatory publication 
libelous, but we regard the contingency as extremely 
doubtful.—N. Y. Law Journal. 
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The Court of Burgomasters and Schepens 
Expounds the Law of the Chase. 

Aaght Jans v. Cornelia Jansen Van Hoorn.* 

All New Amsterdam was agog with the gossip of 
the mighty law suit which the Frau Aaght Jans had 
brought against Cornelis Van Hoorn. Cornelis, the 
crafty and sly, told a plausible story and his prowess 
as a mighty hunter was well known. The skin was 
after all a beautiful skin, and the bear certainly 
was the very largest that had been shot in the city 
during the winter. Frau Jans’ story did sound 
large, and her little son was so very small that they 
doubted, and talked, and taunted that worthy lady 
until for the very sake of her reputation for veracity 
she finally was forced to call upon the State to try 
the issue. 

So it was that their High Mightinesses, the Wor- 
shipful Court of Burgomasters and Schepens com- 
manded the schout to summon the parties to appeaf 
at the City Hall on Tuesday morning, November 13, 
1663, in order to hear and determine the suit of 
Frau Aaght Jans v. Cornelis Jansen Van Hoorn. 
There on the records of that high court in good old 
Dutch the history of that mighty struggle is open 
to us. ‘ 

Frau Jans told the story of the bear hunt. Her 
little boy—poor little boy he is so completely over- 
shadowed in court by his mother that his name is 
not recorded,—went down the harbor in his boat to 
shoot. He spied the huge bear and shot it. Think 
of the excitement of this juvenile nimrod. Alone 
to shoot a great big bear. How all the other little 
boys would envy him! He would have the skin all 





*4 Records of New Amsterdam 332. 
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for himself. No, he would sell the skin and buy,— 
What would he buy? He debated whether it would 
be a boat, or a gun, or he might choose whatever he 
liked in the West India Company’s shop. Think of 
his dreams of untold wealth as he struggled and 
pulled and tugged to get the bear into the boat. It 
was such a great big bear and he was such a little 
boy that the task was beyond him. He stopped ex- 
hausted with his efforts. It was then that the 
wicked defendant came upon the scene. Immediately 
he recognized the bear as the one he had been chas- 
ing. Gravely, and at length, did he explain to the 
little lad the law of the chase that made it only too 
clear that one-half of the bear was his, because he 
had seen it first. But the skin was far too beautiful 
to cut in two. “By force,” the indignant mother 
testified, he compelled her little boy “to toss up for 
who should have the skin, which her boy lost!” 
Wicked little lad! Why did you gamble? Was much 
violence used to force you to “toss up” or did you 
yield to temptation as easily as your successors of 
to-day? Oh, guileless youth, what a story to tell to 
a confiding mother! 

The defendant frankly admitted that they had 
tossed up for the skin. He told how he had chased 
the bear from one end of the island to the other, 
how he shot and wounded it, until, almost exhausted, 
it had fallen into the boy’s hands. By law and by. 
custom he justified his claim to one-half of the bear. | 
Then long and wisely the learned Burgomasters and 
Schepens deliberated and solemnly did they an- 
nounce their decision: 

“It is decreed that the bear belongs to the boy, as 
he shot him; but since half the meat has been con- 
sumed by the defendant, and the plaintiff is content 
with the skin, that the defendant shall deliver up 
to her the skin of the aforesaid bear.” 

Thus even in those early days the crafty “ate the 
quarry others slew.” 

Lee M. FRIEDMAN. 

Boston, Mass., Oct., 1906. 
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American Reverence for Law. 

The Woman’s Law Class of New York University 
commenced its seventeenth annual session at Wash- 
ington square, Monday, Nov. 5th, 1906. The open- 
ing address was delivered by Professor Isaac Frank- 
lin Russell, LL.D., who for ten years was senior 
lecturer to the class and resigned recently to ge back 
to practice at the bar. 

Dr. Russell chose as his theme “ American Rever- 
ence for Law,” and spoke, in substance, as follows: 

“In America we reverence the law. To the Ori- 
entalist law is a divine revelation of eternal truth, 
guarded and expounded by a priestly class; to the 





war-ridden masses of continental Europe, it is the 


will of a monarch ruling by divine right; but to 
Anglo-Saxon freemen it is a principle of voluntary 
action adopted for self-government by members of a 
democratie society. Law is not omnipotent; it fails 
as a panacea for social ills. While it cannot create 
capital, it can exile capitalists; while it cannot ex- 
clude competition, it can endanger the right of the 
toiler to sell his cnly commodity, the labor of his 
hands, in the open market to the highest bidder. 

“Still not all socialistic legislation is futile, 
Many existing laws which create and sustain mo- 
nopolies should be repealed; franchises, belonging to 
the people, and entrusted to faithless and defaulting 
corporations, should be returned to the people; vast 
estates should contribute to the public purse through 
progressive taxation of income and _ inheritance; 
eminent domain should be invoked when necessary 
to extinguish monopolies; the life and health of the 
people should be protected by the police power; and 
great municipalities that are large consumers mighit 
well own their plant for ice, water, gas and elec- 
tricity. 

“In America we believe in getting rich, and in 
getting very rich. This is not ominous of danger to 
personal liberty in a land of universal suffrage. of 
trial by jury And elective judiciary. More to be 
feared than the swollen fortunes of our millionaires 
are those economic heresies which lead to discontent 
and envy of the rich and a crusade against wealth 
despoiling the frugal of their savings. No one per- 
haps can make a million dollars in a lifetime by 
laying brick or carrying a hod; but a million a 
year, or even more may be exacted as reasonable 
pay for brain labor in organizing, distributing and 
re-combining capital. Scientific opposition to trusts 
has about vanished; the evils of over-capitalization 
are seen to be visionary. and nobody is conipelled by 
law to buy watered stock unless he wants to do so. 

“ Americans believe, too, in peace, progress and 
prosperity; in liberty, equality and fraternity; in 
justice and due process of law. 
breathe the atmosphere of hope; 


Moreover, they 
they shout the 
ringing note of optimism, and hail the joy of a bet- 
ter day to come. We Americans are like the Puri- 
tans of New England, and the prophets of old Israel; 
we feel that we are the chosen people of God—cho- 
sen to teach liberty and self-government to all the 
nations of the earth. 

“Chief among the rights of man recognized by 
Americans is justice. Without justice we live under 
a degrading despotism. If we only grant justice to 
the ignorant and laboring poor, we can reduce our 
charitable contributions one-half. Without justice 
alms are a mockery. Bread and fuel, doled out by 
the millionaire in ostentatious philanthropy from 
his store accumulated in fraud of others, only em- 
bitter the lot of the poor. Decisions of court can- 
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not be bought and sold as merchandise, a contract 
not to sue is void, and a man’s right to justice ig 
priceless and inalienable. 

“There are battles of liberty yet to be fought and 
fought, let us hope, not on fields of blood, but in the 
arena of reason. The constitutional safeguards of 
liberty must be re-established and strengthened, the 
accumulations of honest industry must be sheltered 
from rapacious raids, and the humble hoard of the 
poor and the funds held in holy trust for the widow 
and orphan must be released from the grip of the 
grafter. America has in the past taught mankind 
great truths about the moral order of the world; 
her future task may be to teach, by precept and ex- 
ample, great lessons in the arts of peace, in the dif- 
fusion of sound learning and in the establishment of 
social justice among men. 

“* Arms and the man’ is the theme of classic 
poets and of modern historians as well. Carlyle 
tells us that history is the story of the lives of great 
men. For a niche in the Hall of Fame the principal 
candidates are men who fight and kill. But a better 
day is sure to dawn when the ideals and faith of the 
common people will be of more concern to the phi- 
losopher and man of letters than deeds of arms or 
romances of the rich and noble. 

“4 Roman triumph was the most gorgeous of 
barbaric pageants. The victorious general and his 
conquering cohorts lingered outside the city gate till 
a grateful Senate voted the supreme honor of a tri- 
umph to the man who led the legions. And then, for 
a mad, delirious hour, the world was his—the world 
of glory, adulation and applause, as the martial 
procession, with spoils and royal captives, swept up 
the Capitoline hill, amid the intoxicating shouts of 
the people. The triumph was the symbol of ma- 
terial greatness and military power, and lust of do- 
minion, which ever distinguished the Eternal City, 
and which never rested till the world was at her 
feet. 

“Elsewhere in Rome the togaed praetor, on his 
judgment seat, represented a power that was greater 
than that of the triumphant general, and wider and 
more enduring, a power that has lasted to our own 
day. subdued empires beyond the seas, and con- 
quered where the legions were overthrown. This 
was the rule of right reason and the spirit of the 
Roman law. 

“To-day the Coliseum crumbles, the forum is de- 
serted, and the Caesars are handfuls of dust; but 
the Roman praetor has mounted the tribunals of all 
civilized nations and sits by the side of the chief 
justice in Washington, Paris and Westminster. 
Truly Rome rules by her reason where she has long 
ceased to rule by her authority. And this rule of 


Teason is the deathless empire of Rome, the empire 


“ Behold our President! Aye, there’s a man. What 
eulogy can overstate his virtues? The very defects of 
his temperament, which his critics are quick to point 
out, his intense passion for truth and justice and 
liberty and right, his resplendent patriotism and 
glowing enthusiasm for humanity—it is these that 
made him hope a year ago when all the world de- 
spaired, and enabled him to bring out of the dark- 
ness and gloom that had fallen on Manchuria the 
glorious light of the peace of Portsmouth. 

“T love to see his picture everywhere. They say 
he shot a man in Santiago; and when the orders 
came to him to take a hill somewhere in the whole 
wide field of San Juan, he did not stop to ask its 
name, but promptly drew his sword, rallied the 
rough riders at his command, stormed the citadel 
and swept the Spaniard from the heights. How 
heroic was the gallant colonel then, a belted knight 
indeed with spurs and epaulettes, in army boots 
and blazing uniform! But I love to think of 
Roosevelt not as the demon of war in Cuba, but as 
the white-winged angel of peace in Manchuria, 
walking in quiet majesty between two angry armies 
of a million each, lined up for mutderous duel, dis- 
puting to the death the empire of the east. Roose- 
velt in the history of Russia and in the history of 
Japan is the most majestic figure of the century, 
and heralds to a war-weary race the dawning of the 
morning 

‘When the war-drum throbs no longer 
‘And the battles flags are furled, 

In the Parliament of Man, 

The Federation of the World.’” 
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Do We Need a “Sale of Goods” Act in 
New York? 

The engagements of a seller of goods in connection 
with his agreement to sell, may be classified as of 
two kinds: 1. Those engagements which, either ex- 
press or implied, may be said to be essential terms 
of the contract, and 2. Those which, on the contrary, 
are strictly collateral. The remedies for a breach 
of an engagement of the first class are in most ju- 
risdictions two-fold. The contract in its entirety 
may be treated as broken and unperformed, in which 
case the purchaser may decline to perform his part 
of the contract, and may also recover such damages 
as he has actually suffered on account of the breach; 
or the purchaser may elect to accept the goods and 
hold the seller as for a breach of warranty, recov- 
ering whatever damages he may have suffered. On 
the other hand, a breach of an engagement of the 
second class gives rise only to a claim for damages, 
and the purchaser must receive the goods offered to 
him although they do not conform to the engagement. 





that knows no decline or fall. 





The courts of the various jurisdictions are har- 
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monious so far as the second class of engagements 
is concerned. They are not so, however, as to those 
of the first class, namely, those engagements which 
may be said to be essential terms of the contract of 
sale. As has been said, the majority of jurisdic- 
tions hold that the purchaser may either treat the 
breach of the engagement as basis for a refusal to 
perform on his part, or may elect to perform and 
recover his damages. The New York courts, how- 
ever, and a few others, hold that if he accepts the 
goods after the essential engagement has _ been 
broken, knowing of the defects in the goods, or if 
such defects could have been discovered by a rea- 
sonable inspection, he is thereby foreclosed from re- 
covering any damages, his action in accepting the 
goods constituting a waiver of the breach. (108 N. 
Y. 232, 236.) 

It therefore becomes of first importance to de- 
termine in every case to which class the engagement 
belongs. That this is exceedingly difficult and in- 
volved in our own State will be agreed by every 
practicing lawyer. It is believed that the difficulty 
is chiefly owing to two things: The first is the un- 
fortunate confusion in the use of the word “ war- 
ranty;” the second is the lack of an authoritative 
clear defining of terms, such as we find, for ex- 
ample, in the English “Sales of Goods” Act. 

In illustration of the above statements the writer 
begs to refer briefly to the English Act and to a 
few cases both in England and in our own State. 

The following are a few of the sections of the Act 
referred to: 

Sec. 62 (1). “‘ Warranty,’ as regards England 
and Ireland means an agreement with reference to 
goods which are the subject of a contract of sale, 
but collateral to the main purpose of such contract, 
the breach of which gives rise to a claim for dam- 
ages, but not to a right to reject the goods and treat 
the contract as repudiated.” 

See. 11 (1b). Whether a stipulation in a contract 
of sale is a condition, the breach of which may give 
rise to a right to treat the contract as repudiated, 
or a warranty, the breach of which may give rise to 
a claim for damages but not to a right to reject the 
goods and treat the contract as repudiated, depends 
in each case on the construction of the contract.” 

See. 12. In a contract of sale, unless the circum- 
stances of the contract are such as to show a differ- 
ent intention, there is— 

(1) An implied condition on the part of the seller 
that in case of a sale he has a right to sell the 
goods, — 

(2) An implied warranty that the buyer shall 
have and enjoy quiet possession of the goods. 

(3) An implied warranty that the goods shall be 
free from any charge,” etc. 

Sec. 13. “ Where there is a contract for the sale 





of goods by description there is an implied condi- 
tion that the goods shall correspond with the de. 
scription.” 

From the above citations it will be seen that the 
Act not only defines its terms, but that it also ap- 
plies them to the various cases which may arise 
thereunder. How it works in practice will be seen 
by reference to the case of Varley against Whipp 
(1900), 1 Q. B. 513. There the plaintiff agreed to 
sell and the defendant to buy a reaping machine, 
which defendant had never seen, and which plaintiff 
stated to have been new the previous year, and to 
have been used to cut only fifty or sixty acres of 
grain. The machine was delivered, and shortly af- 
terwards defendant wrote complaining that it did 
not correspond with plaintiff’s statements, and after 
some further correspondence the machine was re- 
tarned. The action was to recover the purchase 
price. Channell, J., said: “ The term ‘sale of goods 
by description’ must apply to all cases where the 
purchaser has not seen the goods, but is relying on 
the description alone. It applies in a case like the 
present, where the buyer has never seen the article 
sold, but has bought it by the description. In that 
case, by the Sale of Goods Act, 1893, sec. 13, there is 
an implied condition that the goods shall correspond 
with the description, which is a different thing from 
a warranty.” The defense was sustained. 

In our own State there are no statutes defining 
or applying the terms used in contracts of sale. We 
are, therefore, obliged to look for our definitions and 
rules in the law reports covering the period of our 
existence as a State. And this involves the exam- 
ination of scores of cases and the encountering and 
The follow: 
ing excerpts will serve to illustrate the point: 

“Tt is at least doubtful whether, in any case, a 
purchaser of goods has a right to rescind the sale 
and return the goods on account of the breach of 
the warranty, where there is no fraud and no agree 
ment that they shall or may be returned. In this 
State the doctrine has been laid down in two well 
Muller 


harmonizing of a variety of opinions. 


considered cases that no such right exists.” 
v. Eno, 14 N. Y. 601. 

“It is understood of every contract for the fu- 
ture sale and delivery of an article of merchandise, 
even without express terms, that it shall be of mer- 
chantable quality; and I am not aware that it has 
ever been doubted, that upon the delivery of prop- 
erty pursuant to such a contract, the vendee, by re 
taining the property, without notice to the vendor, 
waives all remedy upon the contract for any breach 
of an obligation implied by law.” Reed v. Randall, 
29 N. Y. 365. 

“The only other liability which can be claimed 
that he incurred was of an implied warranty that 
the iron was merchantable, and this would not be 
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affirmed unless the contract was executory. With- 
out inquiring whether such a warranty would be 
implied under the circumstances of this case, or if 
jt would, what in this case the term ‘ merchantable’ 
would import, it is sufficient to say that the defend- 
ants by using a large portion of the iron after an 
opportunity to examine and ascertain whether it 
was merchantable, must be deemed to have accepted 
it, and to have waived the alleged implied warranty 
within the general rule.” Dounce v. Dow, 64 N. Y. 
416. 

“The doctrine that a bargain and sale of a chattel 
by a particular description imports a contract or 
warranty that the article sold is of that description, 
is sustained by a great weight of judicial authority.” 
White v. Miller, 71 N. Y. 129. 

In a late case in the Appellate Division an action 
was brought to recover damages for breach of war- 
ranty upon the sale of seed oats. In the words of 
the court, the question was, “ Was there a warranty 
of the oats expressed or implied as to the presence 
of mustard seeds therein which survived the accept- 
ance and sowing of the oats, of which there was a 
breach so as to permit the recovery by the plaintiff 
of damages therefor?’ The conclusion of the court 
was, “The express warranty in the catalogue, and 
the redress provided for a breach thereof, did not 
extend to the defect here complained of. In the ab- 
sence of such an express warranty there can be no 
doubt that one would be implied. (White v. Miller, 
71 N. Y¥. 118.) And under the facts appearing in 
this record, as we must assume them to be, there is 
no reason why it should be said as a matter of law 
that such warranty did not survive the acceptance 
and sowing of these oats by the plaintiff.” Bell v. 
Mills, 78 A, D. 42. 

“4 buyer of goods may undoubtedly defend an ac- 
tion by the seller for the price, on the ground that 
the executory contract of sale has not been per- 
formed, in that the kind, quality or description of 
the goods delivered does not conform to the contract, 
or in other words, that the goods delivered were not 
the goods contracted for. But that is a defense, 
which in the absence of a warranty, does not sur- 
vive the delivery and acceptance of the goods by the 
buyer.” Smith v. Coe, 170 N. Y. 169. 

Now it must not be inferred from the apparent 
conflict in the above cases that they are irrecon- 
cilable. On the contrary most of them can be recon- 
ciled, but only by a long and tedious examination of 
eases, tracing the development of the law of sales 
in its different phases, down to the present time. 
The opinion of Bartlett, J., in Waeber v. Talbot, 167 
N. Y. 48, has cleared away considerable of the con- 
fusion, but many points, not arising in that case, 
were necessarily left untouched. It will be impos- 
sible to more than refer the reader to this case. 





The steadfast aversion of both bench and bar in 
this State to the use of the term “condition” is 
difficult to understand. The term is constantly 
used by our text book writers as well as by the 
courts of other jurisdictions to designate the essen- 
tial agreements annexed to a contract of sale, but it 
is hardly to be found in the law reports of our State. 
That its use would prevent much of the confusion 
now existing in the use of the term “ warranty” 
seems positive. See the English Act, supra; Me- 
chem on Sales, sec. 1231; Benjamin on Sales, secs. 
887, 895. 

Finally, is the time not ripe for a Sale of Goods 
Act in New York? For years the conditions sur- 
rounding the law of negotiable instruments were 
similar to those which we have seen now exist in the 
law of sales. In 1897 the negotiable instruments 
law was enacted, and the results must be most grati- 
fying to those who brought about its passage. How 
effectively it has worked is apparent from a perusal 
of any volume of our reports. It has absolutely set- 
tled many a point formerly shrouded in the mist of 
uncertainty. How seldom it has been necessary for 
the courts to interpret it is known to every lawyer. 
In this day, when it is becoming a serious problem 
how the lawyer is going to be able to search out the 
law, in the very near future, from the rapidly in- 
creasing number of reports, thee enactment of a 
statute clearly defining and applying any branch of 
the law means a distinct and timely lightening of 
the burdens of the lawyer. Is not the time ripe -for 
the enactment of such an Act upon the Law of 
Sales? 

E. LYMAN TILDEN. 

Buffalo, N. Y. 





The Statutory Prohibition of the Sale of In- 
fants’ Real Estate Contrary to the Pro- 
visions of Instruments Giving them Title. 

In the case of O’Donoghue v. Boies, 159 N. Y. 87, 
the question was discussed whether a sale of land in 
pursuance of a judgment of partition and sale was 
valid. The facts were that an owner of the prem- 
ises, who died seized, had by his will directed them 
to be sold and the proceeds to be held in trust for 
his children during minority, the shares of each one 
to be paid to him or her upon coming of age. But 
by a codicil he revoked the power and direction to 
sell, and ordered the lands themselves to be held 
upon the trusts expressed in the will as to the pro- 
ceeds. When some of the children had come of age, 
and others were still minors, one of the adults 
brought an action for partition, which proceeded to 
judgment and sale, and the question was as to the 
validity of the title thus obtained. 
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The statutory provisions assumed to affect the 
question was as follows: . 

“But no real estate or term for years shall be 
sold, leased, or disposed of in any mannner against 
the provisions of any last will, or of any convey- 
ance, by which such estate, or term was devised or 
granted to such infant.” 2 R. S. 195, section 176. 

Three of the seven judges of the Court of Appeals 
concurred in the opinion that the sale was forbidden 
by the statute, but all concurred in disposing of the 
case upon another ground, so that the question was 
not settled. 

It does not appear to have been suggested to the 
court that the statutory provision in question had no 
relation to sales of real estate by judgment in par- 
tition suits; but such seems to be plainly the ease. 
It is not contained in any part of the Revised Stat- 
utes regulating the action of partition or any other 
action, but in the article “of proceedings in relation 
to the conveyance of lands by infants, and the sale 
and disposition of their estates,” and was never in- 
tended by the Legislature to apply to any other 
special proceeding or to any action. Unquestionably 
a provision of general application might be contained 
in an article regulating a special proceeding,. but 
presumptively, the contents of any article or statute 
relate only to the subject thereof. In the present 
ease this presumption is confirmed by the language 
of the preceding sections taken in connection with 
that of the provision in question. Section 170 pro- 
vided that any infant seized of real estate might ap- 
ply, by his next friend or guardian, to the court of 
chancery for the sale or disposition of his property. 
Sections 171, 172 and 173 directed the appointment 
of a special guardian for “such infant,’ and the 
giving of a bond. Section 175 provided that when- 
ever it should satisfactorily appear that a disposi- 
tion of any part of the real estate of “such 
infant” was necessary and proper, for any of 
divers specified reasons, the court might order the 
letting for a term of years, the sale, or other dispo- 
sition of such real estate. Then follows section 176, 
quoted above, concerning which the controversy in 
O’Donoghue v. Boies arose. The conjunction “ but,” 
with which the section begins, indicates a close con- 
nection with the preceding section, and that section 
176 was only intended as a limitation of the power 
conferred on the court by section 175. This is made 
quite certain by the words “such infant” with 
which the later section closes. These words mean 
the infant referred to in the previous sections, who 
should be seized of real estate, the sale or disposi- 
tion of which should be the subject of an applica- 
tion to the court of chancery. If the two sections, 
175 and 176 had been combined in one, would it ever 
have occurred to any judge or lawyer that the pro- 





hibition in section 176 applied to partition suits, 
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any more than to foreclosures, or to surrogates sales 
to pay decedents debts? Yet the separation by a 
section number, of two sentences connected by a con- 
junction, as well as by subject matter, would seem 
to be a slight foundation on which to place a de. 
cision affecting important rights and interests. 

In the case of Rogers v. Dill, 6 Hill, 415, the court 
held, Chief Justice Nelson giving the opinion, that 
the court of chancery had no inherent original juris- 
diction to direct the sale of the real estate of an in- 
fant; that all its powers in that regard were de- 
rived from the statute; and that cases where a sale 
would be contrary to the will or conveyance by which 
the infant acquired his title were “expressly ex. 
cepted from the grant of powers.” This was an en. 
tirely accurate statement of the purpose and effect 
of the said section 176, as applied to a special pro- 
ceeding in the court of chancery—an express excep- 
tion to the grant of power by section 175, and, 
though the chief justice did not say so, nothing 
more. 

The section in question was derived from the pro- 
viso in the third section of chapter 106 of the Laws 
of 1815, which was in these words: “ Provided, how- 
ever, that nothing in this act contained shall au- 
thorize the sale or disposition of any lands, or term, 
against the provisions of any last will or convey- 
ance.” The said act of 1815 related to nothing but 
the sale of infants’ real estate by order of the chan- 
cellor, granted upon application on behalf of the in- 
fants. Nothing can be clearer than that this pro- 
viso created only a limitation upon the power 
granted to the chancellor by the act, and by the pre- 
vious act, chapter 108 of the Laws of 1814, and had 
no other application. The notes of the revisers of 
the statutes show that while they intended to make 
the restriction clearly apply to those instruments 
only by which the infant obtained title, no change 
in the law was intended. Such would, in any event, 
be the presumption. For it is well settled that a 
revision of a statute is to have the same -construc- 
tion as the original, unless the intention of the legis- 
lature to change the law is manifest. Davis v. 
Davis, 75 N. Y. 221. Thus the history of the legis- 
lation in question confirms the view here taken of 
its meaning. 

If the Court of Appeals had decided as it came 
near doing, that a sale in partition was void when 
any of the shares of the premises were held by trus- 
tees for infants, without a power of sale, the effect 
would have been injurious, if not disastrous, to 
many titles which have been approved by the most 
eminent conveyancers and insured by the title in- 
surance companies. Moreover the opinion which is 
printed in 159 N. Y. Reports, as if it were the opin 
ion of the court, though only concurred in by three 
judges, intimates at page 94, that the same broad 
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construction is to be given to section 2357 of the 
Code of Civil Procedure as was then sought to be 
given to the section of the Revised Statutes under 
consideration. That section is as follows: 

“Real property, or an interest in real property, 
shall not be sold, leased or mortgaged, as prescribed 
in this title, contrary to the provisions of a will, by 
which it was devised, or of a conveyance or other in- 
strument, by which it was transferred to the infant 
or incompetent person.” 

The words “as prescribed in this title” are very 
important. The title in question relates wholly to 
“proceedings for the disposition of the real property 
of an infant, lunatic, idiot, or habitual drunkard.” 
Obviously the prohibition in section 2357 relates 
wholly to the proceedings authorized and regulated 
by Title VII, and has no application whatever to 
sales in partition. 

The purpose of this paper is merely to call the 
attention of the profession to a decision which the 
Court of Appeals came near to making, which on a 
hasty inspection of the report it might be thought to 
have made, and which, in the view of the writer, 
would have been erroneous and mischievous; to the 
end that, if the question should again arise, the 
views herein briefly set forth may, if thought worthy, 
be adequately presented to the court. 

SAMUEL HUNTINGTON. 

New York, October, 1906. 

































































: 0: 











Tricked Into a False Statement. 

A writer in a New York paper of recent date gives, 
in an account of three eminent lawyers, examples of 
their skill in the practice of their profession as illus- 
trations of their ability in gaining a verdict. One 
ot these, which may be reckoned skillful enought 
from a lawyer’s point of view, is quite interesting, not 
only as an illustration of the unscrupulous nature 
of a lawyer’s methods, but of the easy way in which 
a person may be tricked into a false statement, even 
wnen that person is under oath; or, in other words, 
of how an honorable woman and a just claim may be 
utterly undone by the cross-examination methods of 















































a skillful but unscrupulous lawyer. Let me say, be- 
fore presenting the case. that though most lawyers 
favor any device, however dishonest, that will enable 
them to win tueir case, I do not think that the best 
lawyers do so, or that the trick practiced by this 
lawyer would be sanctioned by all good lawyers, and 
as for professional men in other lines I am sure that 
most of them would unhesitatingly condemn it. 
Here is the case as given by the newspaper writer 
above mentioned: 

It is in the art of cross-examination that a law- 












































yer’s knowledge of humanity most often discovers 
A certain case of damages 








itself to his advantage. 











for false imprisonment furnishes an illustration of 
this point. The plaintiff was an extremely attract- 
ive young woman. She had been a saleswoman in a 
large drygoods establishment. Suspecting her of 
theft, her employers procured a search-warrant and 
went with a policeman to her apartments, found 
there the goods they believed she had stolen, and ar- 
rested her. On the criminal trial, however, they 
were unable positively to identify these goods, no 
private mark being upon them; and with the result 
that the woman was acquitted. Thereupon she 
brought suit for $50,000 damages for false imprison- 
ment. 

The defendant’s advocate was Judge Barrett, now 
of the Supreme Court in this city. He fully realized 
tne hopeless character of his case. Against him was 
a beautiful woman, in herself a powerful appeal to 
the jury’s sympathies. Then there was the judg- 
ment of the criminal court, determining her inno- 
cence of the charge, and while that was not abso- 
lutely conclusive, as entitling her to a verdict for 
damages, it tended strongly in that direction. Her 
arrest was only warrantable in law in case it could 
be made out that there was reasonable ground to 
suspect her; but how to make that ground appear 
the lawyer was wholly unable to see. 

The woman took the witness stand and told her 
pitiful story. It was a story of great indignity; how 
her privacy had been rudely intruded upon, how she 
had been falsely accused and committed to jail, and 
confined there for three months with all sorts of vile 
people. 
her. 


Then Judge Barrett arose to cross-examine 
He said to himself, as he got upon his feet, 
“Ii this woman is intellectually honest, she will beat 
me. But if her integrity is not an integrity of mind, 
I shall catch her somehow.” 

* Madam,” he said, quietly, and with great respect 
of manner, “I shall have but few questions to ask 
you. And I desire to warn you that they will go 
directly to the heart of the case, and I beg that your 
answers will be full and strictly truthful.” 

The trial judge looked over his eyeglasses and 
gruffly remarked, “Oh, ask your questions, ask your 
questions. Don’t make speeches.” It was plain 
that judge and jury were both on the side of the 
woman, 

“You say,” said the lawyer, “that your accusers 
brushed past you as you opened the door and began 
to search your rooms?” 

“ Yes, sir,” was the reply. 

“ And that in a bureau they found articles which 
they claimed to be theirs, and which they accused 
you of having stolen?” 

“ Yes, sir.” 

Suddenly the lawyer’s manner grew intensely 
earnest and dramatic. “Then, madam, of course, 
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on the instant of that accusation, at the very second 
when they said that you, an honest woman, were a 
thief, you indignantly denied the charge, and boldly 
asserted your innocence; you did that, surely, didn’t 
you?” 

The woman hesitated. The way the question had 
been asked implied that the lawyer desired, for his 
own purposes, an aflirmative reply. She glanced 
from him at the jury, then at her lawyer, and in an 
uncertain tone, said: “ N-o, I don’t think I did.” 

“What? You didn’t? Why not?” 

“T scorned to answer them.” 

He had caught her. “That’s all,” he said. 

The plaintiff’s attorney called another witness, but 
Mr. Barrett interrupted and said to the Court: “Is 
it necessary, sir, for this case to proceed? This 
woman says that although she was innocent, she 
made no denial of this terrible charge when, with the 
goods exposed before her, she was accused of having 
stolen them. Did not that furnish a reasonable 
ground of suspicion? I move that your Honor dis- 
miss the case.” 

A shrill ery arose from the chair in which the 
plaintiff sat. “ He’s tricked me! He’s tricked me! 
I did deny it!” she almost screamed. 

“Let her go back on the stand,” said her lawyer. 
‘“* Let’s have the whole story.” 

But the Court said no. The woman admitted a 
perjury and her testimony must stand. The case 
was dismissed, and a signal illustration of shrewd 
judgment of human nature on the part of a percep- 
tive lawyer had been displayed. 

Was this fair? Was it honest? Was not this 
woman plainly cheated out of her rightful claim? 
How queer it seems, in view of this case, to put the 
terms “law and justice” together? However much 
law, there was no justice in this case. It was not 
fair play; it was winning the game by a trick. 
Ought not the judge, in such a case, to point out to 
the jury in his final charge the essential dishonesty 
of such a device? 

There is another case of this kind, a famous one, 
which, though usually quoted as a brilliant example 
of the lawyer’s skill in cross-questioning, may be pre- 
sented as a warning to over-confident witnesses. It 
is one of those cases, too, where people usually laugh 
ut the discomfiture of the witness and applaud the tri- 
umph of the lawyer, yet it was simply a trick, a very 
smart trick, it is true, but still nothing but a trick 
which served to defeat the ends of justice. In a 
criminal trial in which Daniel O’Connell was cross- 
questioning a witness, there was a silk hat brought 
forward which this witness positively identified as 
the one he saw on the head of the prisoner on the 
night of the crime. 

“You are sure this is the hat?” 





“Yes, sir, I am sure.” 

“You saw it on the head of the prisoner?” 

“T did.” 

“You looked at it afterwards?” 

“J did.” 

“You know it, then, inside and outside?” 

“1 do.” 

‘nen the cross-questioner took up the hat, and, 
looking carefully into it, began spelling out, letter 
by letter, in a low voice, the name printed or written 
in the hat, “ J-o-h-n S-m-i-t-h.” He then continued: 

“ You saw the name in the hat?” 

“T did.” 

“ You are sure of that?” 

“2 am.” 

O’Connell, now turning to the judge, said: “ Your 
Honor, the case is closed—there is no name in the 
hat.” 

And he won the case. But I ask you and all hon- 
orable men, was this fair? Are such tactics allow- 
able, where law and justice are supposed to be dis- 
pensed ? 

You will say, “ The witness had no business to be 
so positive.” True, but the lawyer had no business 
to entrap him by a practical lie—by pretending to 
see what he did not see. Well might this witness 
say, like the other, “He has tricked me! He has 
tricked me!” ROBERT WATERS. 





Xiterary HAotes. 

The study for the portrait of Oliver Goldsmith by 
Sir Joshua Reynolds, reproduced in the October 
number of the International Studio, in the series 
called “ Technical Hints from the Drawings of Past 
Masters of Painting,” is altogether different in treat 
ment from those which have preceded it in this 
series. A water-color drawing, very carefully made 
with a brush in two shades, a gray, probably Indian 
ink, and a warm brown, it has been gone over after- 
wards with a pen and ink to emphasize and correct 
certain points which occurred to the artist upon 4 
further consideration of his subject. It has been 
suggested that it was originally made by artificial 
light. Goldsmith was not looked upon by his con- 
temporaries as a handsome man—far from it! and 
here his features are recorded firmly and without 
softening. The angular forehead, the snub nose, the 
hideous upper lip and weak receding chin, each is 
set down, but without suggesting caricature in any 
way. 


A book to delight the heart of every sailor mal 
and everyone who loves the sea is “ A Sailor’s Gar 
land,” which is published this week by The Mac 
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millan Company. In this volume Mr. John Mase- 
field, the author of “On the Spanish Main,” has col- 
lected a large number of English poems about the 
sea and the sailor’s life. The scope of the book is in- 
dicated by the titles of the sections into which it is 
divided, as follows: “Poems of the Beauty and 
Attractions of the Sea,” “ Poems Illustrating Eng- 
lish Sea History,” “ Poems of Sailors and of Life at 
Sea,” “The Story of Jonah: Poems of Mermaids 
and of the Sea Spirits,” “Poems of Love and the 
Atfections,” “ Poems of Pirates and Smugglers,” and 
“ hanties.” 


“There is a dreamlike paradox in the idea that M. 
Loti has written a sequel to ‘Uncle Tom’s Cabin.’ 
And yet he appears to have done it. And as we read 
we rub our eyes and wonder.” With these words the 
London Times begins its exhaustive review of Loti’s 
new novel, “Disenchanted.” The point of the re- 
markable association of Loti with Mrs, Stowe is that 
the Frenchman seems to have attempted, sincerely 
and enthusiastically, the emancipation of the women 
of the Turkish harem. His heroines are three young 
Turkish ladies, as carefully educated as any Ameri- 
can girl of the same relative station in life. In- 
deed, they are marvellously “advanced” intellec- 
tually, reading the most heterodox modern authors, 
in half a dozen languages, while their physical and 
moral slavery remains just what it has been for 
centuries. “There is much that is touching,” the 
Times review continues, “much that is piquant, much 
that is really admirable in ‘Les Desenchantees.’ 

We dare not begin quoting a book of which 
every page is a picture.” 


The announcement that Henry George, Jr., author 
of “ The Menace of Privilege” and other books deal- 
ing with social conditions, has turned novelist is 
only less interesting than the statement that his 
story, which is shortly to be: published, is in a 
measure founded on the career of his father. The 
remark has often been made, with even more justice 
than usual in such cases, that the life story of the 
elder Henry George reads like a romance. ‘No one 
can be better aware of this than his son, who has 
seized on some of the most striking and dramatic 
episodes in his life as the basis for his novel. “ The 
Romance of John Bainbridge” is described as a tale 
of a young lawyer of high ideals who enters politics 
for the purpose of fighting the private ownership of 
privileges in the public highways. It is John Bain- 
bridge’s pity for the multitude who suffer at the 
hands of privilege and his self-consecration to the 
task of fighting the evil that recall most forcibly the 
characteristics of the author’s father. Other char- 
acters in the book are said to be more or less ac- 
curately drawn from living models, and the setting is 





a faithful representation of the inner circles of 
present-day political life. 


Four articles on educational topics appear in the 
September Review of Reviews. The editor, Dr. 
Albert Shaw, treats at length, in a copiously illus- 
trated article, “ What Hampton Means by ‘ Educa- 
tion;’” Mr. H. V. Ross tells of certain successful 
experiments in New York City in the line of in- 
structing business and professional men in their own 
vocations in an illustrated paper under the title: 
“Schools for the Out-of-School;” Mr. Alexander 
Petrunkevich, son of the well-known Constitutional 
Democratic leader of the now defunct Russian Duma, 
discusses “ Education and Revolution in Russia;” 
and there is a sympathetic editorial. description of 
the apprentice school maintained by the Hoe Printing 
Company in New York. 


The Macmillan Company has just issued a new 
edition of “Harvard College, by an Oxonian,” a book 
with an interesting history. More than a dozen 
years ago the late George Birkbeck Hill, the distin- 
guished scholar and editor of Boswell, visited Amer- 
ica and spent some months in and about Harvard. 
The famous Oxonian was keenly impressed not only 
with the external aspects of our largest American 
wniversity, but also with its spirit and ideals as a 
representative American institution of learning. 
Soon after his return his impressions of Harvard, 
particularly as contrasted with Oxford, were em- 
bodied in this book, which remains one of the hap- 
piest and most illuminating of European commen- 
taries on American educational ideals. 


Mary Catherine Crowley, whose romances of Old 
Detroit were so popular a few years ago, has written 
a romance of Old Quebec entitled “In Treaty with 
Honor,” for Fall publication. Its events have to do 
with a stirring and intensely dramatic episode never 
before touched upon by any novelist, the Patriot War, 
or struggle of French Canada for Independenée in 
1837-38. Miss Crowley’s publishers Little, 
Brown & Co., Boston. 


are 


General A. W. Greeley, Arctic explorer, for many 
years chief signal officer of the U. S. Army and at 
present in charge of the Pacific division, with head- 
quarters at San Francisco, has prepared a “ Hand- 
book of Polar Discoveries” which Little, Brown & 
Co., Boston, will issue this fall. This book will con- 
tain an authoritative resume of Polar Explorations 
from the earliest voyages to the present time, it being 
based on his earlier “ Handbook of Arctic Discover- 
ies.” The material has been brought up to date and 
a summary has been added of the brilliant achieve- 
ments of adventurers in the frozen North within the 
ten years that have elapsed since it was published. 
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One of the important Autumn novels will be “ The 
Dragon Painter,” the new Japanese romance by Sid- 
ney McCall, author of “Truth Dexter” and “The 
Breath of the Gods.” A story of unusual power by 
one of the few authors capable of interpreting the 
inner life of the people of Japan “The Dragon 
Painter” is said to possess more popular qualities 
than did “The Breath of the Gods.” Sidney Me- 
Call’s new novel, which will be handsomely illus- 
trated, will be published by Little, Brown & Co. 


Laura E. Richards, the author of “Captain Jan- 
uary,” “The Golden Windows,” etc, has completed a 
second book of fables for old and young, which will 
be published in the Fall under the title “ The Silver 
Crown,” by Little, Brown & Co. It will be a com- 
panion volume to “ The Golden Windows,” and will 
be handsomely illustrated. 


The keen pride of Southerners in the work of their 
distinguished men is finding expression in many re- 
views of Dr. Charles Lee Raper’s “The Principles of 
Wealth and Welfare.” The Raleigh, N. C., News and 
Observer closes a long and critical review with the 
following words: “Dr. Raper has added to his 
reputation by this valuable and illuminating treat- 


ment of this vital question. It is gratifying to see 


North Carolina scholars printing books that will 
help to shape the thought of the country as {ft is 
studying the grave problems of which Dr. Raper’s 


work treats. His book will be regarded by students 
of sociology as an important contribution even by 
those who do not agree with the conclusions reached.” 


Harold Spender uncovers “The Great Congo In- 
iquity ” in a vigorous article which The Living Age 
for August 4th reprints from the Contemporary Ie- 
view. It is a disgrace to twentieth century civiliza- 
tion that such cruelties as are here described on 
official testimony should be tolerated by the govern- 
ments of Europe. Some international check ought to 
be put upon King Leopold’s greed. 


There is not an article in the August number of 
the North American Review that will not well repay 
reading. Jacob H. Schiff, the well-known financier, 
gives the result of his personal observations of the 
situation in “Japan After the War.” The Rev. Dr. 
Philip S. Moxom suggests that there is now going on 
a “ Trial of Christianity,’ through the comparison of 
the men and tlie social order it produces with those 
produced by other cults. William R. Thayer writes 
instructively of the Italian novelist, ‘‘ Fogazzaro and 
his Masterpiece.” Charles G. Dawes, formerly 
Comptroller of the Currency, advocates a revision of 
“The Sherman Anti-Trust Law.” Watson Griffin 





defines the policy followed in the “ Canadian Manu- 


facturers’ Tariff Campaign.” Elizabeth Bisland 
utters a “Harmless Necessary Truth,” which has a 
cardinal bearing upon the existing discontent at the 
unequal distribution of wealth. Hrolf Wisby con- 
siders “ Scandinavian-Americans, Their Status.” Ed- 
mund Mitchell describes “The Salton Sea,” which 
has resulted from the recent diversion of the Colo- 
rado River from its channel into the depression 
known as the Salton Sink. Dr. John D. Quackenbos 
discusses “The Transliminal,” especially in its re- 
lation to the cure of physical and moral disease, 
Henry James gives his impressions of “ Baltimore.” 
Dr. Louis Elkind expounds “ The Law of Heredity.” 
Louise Collier Willcox eloquently on 
“Walt Whitman.” The department of World- 
politics contains communications from London, St. 
Petersburg, Berlin and Washington. 


discourses 


“English Literature from the Norman Conquest to 
Chaucer ” is the title of a book by William Henry 
Schofield, Professor of Comparative Literature in 
Harvard University, which The Macmillan Company 
announce for issue in the Autumn. It is of interest 
in this connection that the recent organization of the 
distinct department of Comparative Literature at 
Harvard, the appointment of Professor Schofield as 
its head, and the preparation of a long and brilliant 
array of courses for the coming year, have established 
this department at Harvard in the van of similar 
departments in other universities. No less than 
twenty-four instructors, of whom fourteen are full 
professors, are to give the courses in Comparative 
Literature at the Cambridge University next year. 


Somebody has said that the men who make rail- 
road rates hold the well-being of the United States 
in the hollows of their hands. That they can build 
up and tear down industries, populate and devastate 
communities, make business enterprise flourish or 
reduce it to ignominious failure as best suits their 
purposes—these are the powers that have been at- 
tributed to them in the discussion which during the 
past few months has undertaken to set before the 
country the intricate relations between our people 
and the agencies that furnish them transportation. 
But what manner of men these are, and how they 
really apply their power day by day, no one has 
told. The railroad traffic manager must be to the 
manner born in his profession; but all the natural 
equipment in the world is of no use to him without 
the schooling of hard experience, the higher training 
of well-sustained responsibility. The skill his task 
requires might be compared with that of the great 
physician, whose diagnosis is the result of so many 
subtle, instinctive turns of judgment that he could 
not explain its processes. The two men select their 
method of treatment and apply their remedies with 
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the same sureness and precision—From “The Traf- 
fic Manager and the Shipper,” by Philip S. Fiske, in 
the American Monthly Review ‘of Reviews for 
August. 


The Macmillan Company has undertaken the issue 
of a new series of Latin Classics. These are to be 
prepared, with special consideration for the needs of 
the younger students in our colleges, under the edi- 
torial supervision of James C. Egbert, Professor of 
Latin in Columbia University. They will contain a 
brief introduction, the standard text, and a commen- 
tary helpful to the student in the interpretation of 
the text, and set forth in the simplest and briefest 
form. 


In “ The Balkan Trail,” just published by the Mac- 
millan Company, are narrated the experiences of an 
American correspondent during the recent troubles 
in the Balkans. Mr. Frederick Moore writes with 
delightful freshness, humor and insight into the char- 
acter of the people and the political situation. Inci- 
dentally he tells, on the authority of the actors in 
the drama, the real history of the abduction and ran- 
som of Miss Stone. He travelled with the famous 
Bulgarian Kommittadjis, and also with the Turkish 
army. The author gives a vivid picture of the 
strange war of Christian and Turk, which is a per- 
petual menace to the peace of Europe. 


Bram Stoker’s “ Reminiscences of Sir Henry Irv- 
ing” is now well under way, and the Macmillan 
Company announce that in all probability the book 
will be published on October 13th, the anniversary of 
Irving’s death. The two volumes will be fully illus- 
trated with portraits and views connected with the 
great actor’s life. This seems likely to prove one of 
the most memorable and widely read biographies of 
the year. 


“Historie Greek Coins” is the title of a volume 
by Mr. G. F. Hill, of the British Museum, which the 
Macmillan Company will presently publish. There 
will be thirteen plates in the volume, besides illus- 
trations in the text. The pieces discussed have been 
lected because they add their quantum to our 
knowledge of the period to which they belong. Some- 
times, as in the case of the coins struck after the 
Battle of Onidus, the amount added is considerable. 

Talking of the influence of literature, we learn, on 
the good authority of the News and Courier, of 
Charleston, S. C., that Owen Wister’s novel called 
“Lady Baltimore,” has greatly increased the demand 
for the cake (a Charleston confection) for which it 
isnamed. In fact, Mr. Wister has created a large 
urket for this cake, hitherto scarcely Known out of 








South Carolina. 


According to the New York Times 
Saturday Review, its price has increased 50 per cent. 
The News and Courier notes an order for twenty-five 
cakes, at a cost of $40, for a charity bazaar in a New 
Jersey town, where a slice of the cake was to be sold 
with a copy of the novel. Cake and fiction thus go 
hand in hand. The best of it is that Mr. Wister’s 
novel is no ordinary “ best seller,” but a book of ex- 
traordinary merit. It has been received with great 
favor on both sides of the Atlantic. and is accounted 
by many its author’s best work. 


The next volume to appear in the well-known 
Highways and Byways series will be that on “ Dor- 
set,” by Sir Frederick Treves. “The county of Dor- 
set is small,” says the author, “ but is yet so varied 
in its configuration as to present an epitome of the 
scenery of Southern England. It is a land of moods 
and changes that knows no monotony, and is indeed 
so full of hills and dales that there is scarcely a 
level road within its confines, save by the banks of 
the streams.” ‘The Macmillan Company will pres- 
ently publish “ Highways and Byways in Dorset,” 
with many illustrations by Mr. Joseph Pennell. 

A novel by Hermann Sudermann appears from the 
Bodley Head, John Lane Company, New York, under 
the title “The Undying Past.” The scene of the 
story is laid in a small Prussian village near Muns- 
terberg, and the action concerns the love of the hero, 
Leo, for the widow of a man he has killed in a duel. 
Leo returns to his estate, after several years of travel 
enforced by the fatal results of this duel, to find 
Felicitas married to his boyhood friend Ulrich. As 
a member of the Reichstad, Ulrich finds it often 
necessary to be absent on duty, a circumstance that 
contributes to the growing rapprochement of the for- 
mer lovers. The events of the story move on to a 
masterfully drawn denouement. The maxim of Su- 
dermann’s hero is “Repent nothing, enjoy thyself 
and be- content.” 


“ Rembrandt—A Memorial,” is the title of a pub- 
lication issued in this country by John Lane Com- 
pany from the Bodley Head, New York, in which five 
publishing houses in five countries have united to 
commemorate the tercentenary of the artist’s birth 
which occurred on July 15, 1606. Seventy plates in 
color and photogravure have been prepared by the 
Rembrandt process, so called because it has been per- 
fected for the express purpose of reproducing the 
characteristics of Rembrandt’s technique, the re- 
markable chiaroscuro and the infinite gradation and 
oppositions of light and shade. The plates are 
printed on finest rag paper and mounted on full 
page. They include the famous paintings in the vari- 
ous museums and galleries of Holland, England and 
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the Continent and a variety of less well known 
studies and sketches in red and black chalk, pen and 
wash, bistre, ete. The color plates are made in 
Paris and are mounted on the text paper of the work 
which is ornamented with decorations from the pub- 
lications of Plantin, the great painter and country- 
man of Rembrandt. A study of the master’s work is 
contributed by Emile Michel, member of the Institute 
of France, who, with Dr. Bode, whose monumental 
work is accessible only to the wealthy minority, is 
the accredited historian of the great Dutchman. 


One who has recently visited Amelie Rives (Prin- 
cess Troubetskoy), at the Virginia estate where she 
spends her winters with her mother and sisters, gives 
the following attractive picture of the home life of 
the author of “ Augustine the Man:” “In the 
gloaming hour preceding dinner we had tea by the 
light of a log fire in a big square room where every- 
thing was comforting, where nothing was false, yet 
where everything was reminiscent of homeful asso- 
ciations. The family life at Castle Hill has no in- 
tellectual affectations. Each member of the house- 
hold has special obligations and duties that keep her 
busy, while the “ Princess of Dreams” is the won- 
drous idol of them all. By candle light we dined at 
a big round table. After dinner we all adjourned to 
the cosy comfort of lamp light, and laughed and 
talked, and even smoked our pipes until late. The 
talk was always about something worth while, with 
ethical point and purpose—and there were no lag- 
gards. Yet it was nothing so painful as an ‘ intel- 
lectual evening.’ When it came time to say good- 
night the transient guest retired in the conviction 
that Amelie Rives Troubetsky was well and strong, 
and, above all, serene.” 


In the handy pocket edition of the novels of An- 
thony Trollope appear from the Bodley Head, John 
Lane Company, New York, “ Rachel Ray” and “ The 
Kellys and O’Kellys.” The latter book was Trol- 
lope’s second novel, and was written in his thirty- 
fourth year. Like “ The Macdermots” and “ Castle 
Richmond,” it was the fruit of his experience as a 
postal official in Ireland. It opens with what we 
should now call a thumb-nail sketch of the trial of 
O’Connell, which has a documental value. “ Rachel 
Ray” was written in 1863 at the invitation of the 
well-known Dr. Norman Macleod, the editor of 
“Good Words,” to write a story for that staid and 
decorous magazine. Trollope endeavored to excuse 
himself, but eventually complied by sending “ Rachel 
Ray.” The manuscript was returned with the inti- 
mation that it “ would not do,” owing, the author 
supposed, to his praise of dancing as a healthful and 
innocent amusement. 








Many people, it seems, take entirely too pessimis- 
tic a view of pessimism. “The Pleasure of Pessim- 
ism” is the suggestive title under which the anony. 
mous author of “The Secret Life,” just published 
by John Lane Company from the Bodley Head, New 
York, makes among others the following remarks: 

“ The uptimists have a theory that those who don’t 
take the same view of life as themselves must there- 
fore be unhappy. It’s an amazing conclusion. They 
seem to have no idea how the pessimists enjoy their 
own sense of superiority. It is as if the blind should 
say to the man with eyes: ‘How unhappy you must 
be to see things as they are. Now, I can imagine 
them to be anything I please!’ The man with eyes 
could, of course, only smile; it being obviously im- 
possible to discuss such a proposition.” 


“The Song of Songs” appears in the Flowers ot 
Parnassus series, with illustrations by Henry Ospo- 
vat and arranged as a lyrical folk play in seven 
scenes by Francis Coutts. In regard to the rear- 
the Mr. Coutts says: 
“Whatever disarrangement may have arisen in the 
ease of oral tradition and careless transcription, I 
can scarcely plead these alone in mitigation of sen- 
tence. But what I do plead is this: That the Orien- 
tal soul of drama can only be appreciated by the 
western mind when it is materialized in a dramatic 
body; in other words, the modern reader can only 
enjoy the spirit of ‘The Song of Songs’ when it is 
expressed in a form with which he is familiar.” 


rangement of speeches, 


Herbert Paul tells in his “Stray Leaves,” pub- 
lished by John Lane Company from the Bodley Head, 
New York, of a discussion on Cardinal Manning be- 
tween Bishop Creighton and Professor Sidgwick. The 
professor, the more brilliant talker of the two, had 
just that amount of hesitation in his speech which 
enhanced the effect of his pungent remarks. The 
character of the cardinal underwent a_ searching 
analysis, the bishop having no love for the Church of 
Rome, and the professor no prejudice in favor of any 
church. At last Mr. Paul found himself the car- 
dinal’s advocate, and suggested that at least Man- 
ning’s asceticism must have been sincere. Mr. Sidg- 
wick replied: “He was a (pause) prudent man 
with a (pause) bad digestion.” Among the other 
subjects in this volume are George Eliot, Charles 
Lamb, the Study of Greek, the Religion of the 
Greeks, Bishop Stubbs and Lord Randolph Churchill. 


A young lady entered a Toronto retail book store 4 
short time since and inquired fro mthe gentlemanly 
clerk (a married man, by the way) if they had 4 
book suitable for an old gentleman who has been 
married fifty years. Without a moment’s hesitation 
the clerk reached for a copy of Parkman’s “ A Half 
Century of Conflict.” 
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To the many interesting recollections of the great 
Rebellion has been added “ Letters from a Surgeon 
of the Civil War,” written by John G. Perry, who 
served with the famous Twentieth Massachusetts 
Volunteers. These letters have lain untouched dur- 
ing the intervening years, but have now been edited 
by Martha Derby Perry, author of “God’s Light as 
It Came to Me.” They have just been published 
with appropriate illustrations by Little, Brown & Co. 


E. Phillips Oppenheim’s American publishers, Lit- 
tle, Brown & Co., Boston, announce new printings of 
“A Millionaire of Yesterday” and “The Man and 
His Kingdom,” two of his older stories that have 
been in constant demand since Mr. Oppenheim’s lat- 
est book, “ A Maker of History,” achieved such popu- 
larity. Little, Brown & Co. have also added to their 
list “‘ Enoch Strone ” and “ A Sleeping Memory,” two 
of Mr. Oppenheim’s earlier novels, and new editions 
of these books will be brought out in the near future. 
This publishing firm controls all of the Oppenheim 
novels now issued in this country. 

Lilian Writing is in the Southwest at work on her 
new book, “ The Land of Enchantment.” Interpret- 
ing, as it will, the scenic grandeur and the up-to-date 
conditions of life in Colorado and Arizona, this book 
is expected to meet a demand hitherto unsupplied in 
the literature of travel, for the general reader 
searches almost in vain for any consecutive account 
of the great Southwest of any date later than in the 
early eighties. While special magazine papers have 
been written, and while books on some one feature 
of this fascinating region have been issued, there is 
no one work which has aimed to interpret these lands 
in their more complete aspects of both scenic wonder 
and social life. “The Land of Enchantment” will 
be fully illustrated, and is announced by Little. 
Brown & Co. for early fall publication. 


Arthur Stringer, the author of “The Wire Tap- 
pers,” has retired for the summer to his Lake Erie 
fruit farm at Cedar Springs, Ontario. ‘Like most 
amateur farmers, Mr. Stringer does not find his fruit- 
taising a source of any great revenue. He explained 
this not long ago by pointing out the difference be- 
tween the so-called gentleman farmer and the every- 
day farmer. “ For it’s very simple,” said the author, 
wer a dish of his Eumelan black grapes. “ The first 
tells what he can‘t eat, and the other eats what he 
can’t sell,” 


M. Pierre Loti’s new book, “ Les Desenchantees,” 
is to appear in this countrythis fall in an English 
translation. The book, which has, by the way, been 
copyrighted in the original in this country, is said 





to deal with Harem life in Constantinople. 
Macmillan Company are to be the publishers. 


The 


Professor James Mark Baldwin, of Johns Hopkins, 
has in preparation an important three-volume work 
which is to be published by the Macmillan Company 
under the title of “ Thought and Things; or, Genetic 
Logic: a Study of the Development and Meaning of 
Thought.” The first volume, which is to be called 
“ Functional Logic; or, the Genetic Theory of Knowl- 
edge,” will be ready for publication this month. This 
volume traces the development of knowledge through 
the sense, memory, play, and image modes, discover- 
ing the motives and meanings of the great dualisms 
of inner and outer, subjective and objective, mind 
and body, etc., and carries the research well into the 
rise of the processes of reflection and thinking proper, 
which are to be the topics of the second volume. 


The Macmillan Company announce for issue in 
the fall a new book by Daniel Gregory Mason, enti- 
tled “ The Romantic Composers.” This new volume 
by the author of “ From Grieg to Brahms,” will con- 
sist in seven distinct essays, which will deal respec- 
tively with the chief composers of romantic music. 


“The German Workman: a Study in National 
Efficiency,” is the title of a book by William Harbutt 
Dawson, forthcoming from the Macmillan imprint. 
Germany’s rapid industrial advance is everywhere 
recognized as due in large measure to the training 
and general effectiveness of the German workman. 
Furthermore, the German state and municipal experi- 
ments in dealing with the great problems of unem- 
ployment, housing, sanitation, provision for old age, 
and poor relief, are regarded as affording instruction 
to all other countries. Mr. Dawson’s book is said 
to present these matters and the considerations bear- 
ing on them in very readable and interesting form. 


A glance at the fall announcements of the Mac- 
millan Company shows a list of new publications in 
which fiction, history and biography are unusually 
well represented. Following the recent successes of 
Winston Churchill’s “ Coniston” and Owen Wister’s 
“Lady Baltimore,’ both bearing the Macmillan im- 
print, new novels are. promised by Jack London, F. 
Marion Crawford, Israel Zangwill, Oharles Egbert 
Craddock (Miss Murfree), Pierre Loti, E. V. Lucas 
and R. Lawrence Donne. Mr. London’s new story, 
“White Fang,’ will take his readers back to the 
spirit of “The Call of the Wild,” with its vigorous 
portrayal of the most elemental passions. Its theme 
is actually the exact antithesis to that of the earlier 
book—the gradual taming of a wild animal by the 
intluence of human association. Mr. Crawford’s ro- 
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mance will be entitled “ A Lady of Rome,” and the 
volume by Mr. Zangwell, under the title “ Ghetto 
Comedies,” will include some of his most delightful 
studies of Jewish life and character. The setting of 
Miss Murfree’s “The Amulet,” is still her loved 
Tennessee mountains, though its period is more than 
a century past. A vivid story of harem life in Con- 
stantinople, “ Disenchanted,” by the most charming 
of French writers, Pierre Loti, will be welcomed in 
its English version. In history this fall will see the 
completion of the scholarly “ History of the United 
States,” in seven volumes, by James Ford Rhodes, 
and the appearance of the second volume of Edward 
Channing’s more popular work. Herbert Paul’s im- 
portant “ History of Modern England” will be com- 
pleted in five volumes, and the first volume will ap- 
pear of “A History of Rome in the Middle Ages,” 
by F. Marion Crawford and Professor Giuseppe 
Tomassetti. Volume four of the Cambridge Modern 
History, dealing with the Thirty Years’ War, will 
also be published. In biography two important 
works will be the “ Reminiscences of Sir Henry Irv- 
ing,” in two substantial and richly illustrated vol- 
umes, by the late actor’s manager and close friend, 
Bram Stoker; and the “Life, Letters and Art of 
Lord Leighton,” also in two volumes, by Mrs. Russell 
Barrington. A collected edition of the poems and 
plays of W. B. Yeats, in two volumes, will be a boon 
to students of the Celtic renaissance, and a poet al- 
ready highly esteemed in England, Alfred Noyes, will 
find an introduction to American readers through a 
voiume of poems. Two poetical plays by Percy 
Mackaye, “Jeanne d’Arc” and “Sappho and 
Phaon,” will add to the reputation of the author of 
“The Canterbury Pilgrims.” The early fall will see 
the publication of a new book by Clifton Johnson 
(“Highways and Byways of the Mississippi Val- 
ley”) and a delightful book by Stephen Gwynn 
about his native land, “The Fair Hills of Ireland.” 
The Macmillan list of illustrated and travel books 
will also include Dr. Edward Everett Hale’s “ Tarry 
at Home Travels,” Professor A. V. Williams Jack- 
son’s “ Persia Past and Present;” “ A Wanderer in 
London,” by E. V. Lucas, and “ Charleston: the Place 
and the People,” by Mrs. St. Julien Ravenel. Books 
for boys and girls include new stories by Beulah 
Marie Dix, E. Nesbit, Charles J. Bellamy and Ernest 
Ingersoll. 





: 0: 


Among the Late Decisions. 

An unconstitutional impairment of contract is 
held, in Myers v. Knickerbocker Trust Co. (C. C. A. 
3d C.), 1 L. R. A. (N. 8S.) 1171, to be effected by a 
change of the law permitting individual creditors of 
a corporation to enforce their claims against indi- 





2 
———, 


vidual stockholders, so as to provide one suit jn 
equity in behalf of all creditors, to which all stock. 
holders may become parties, and abating suits pend. 
ing under the former law. 


An injury to the hand, superinduced by numbness 
resulting from using it as a headrest during sleep, 
is held, in Aetna L. Ins. Co. v. Fitzgerald (Ind.) | 
L. R. A. (N. S.) 422, to be covered by insurance 
against injuries through external and accidental 
means, 


An enactment that a C. O. D. sale of liquors 
shipped to a local-option territory shall be deemed 
to be made there is held, in Keller vy. State (Tex, 
Crim. App.) 1 L. R. A. (N. S.) 489, to be void on 
the ground that the state Constitution, commanding 
the enactment of certain local-option law, impliedly 
prohibited further legislation on the subject. 


An assignment of judgment is held, in Com. y, 
Wampler (Va.) 1 L. R. A. (N. 8.) 149, not to carry 
with it a right of action against an officer and sure- 
ties on his bond for failure properly to return a 
forthcoming bond upon the judgment. 


A license granted by the board of health under 
statutory authority is held, in Lowell v. Archambault 
(Mass.) 1 L. R. A. (N. 8S.) 458, not to Be revocable 
by the board in the absence of statutory authority, 
existing regulations of the board, or some provision 
in the license itself for its revocation. 


The right to display a sign on the wall of a build- 
ing, given in writing for a definite time for a val- 
uable consideration, is held, in Levy v. Louisville 
Gunning System (Ky.), 1 L. R. A. (N. S.) 359, not 
to be revocable at will. 


One who engages to work in saving property from 
the debris left by a fire is held, in Gans Salvage Co. 
v. Byrnes, use of Higgins (Md.) 1 L. R. A. (N. 8) 
272, to assume the risk of injury from falling walls, 
where the peril is open and obvious. 


A youth sixteen years old is held, in Mundhenke v. 
Oregon City Mfg. Co. (Or.) 1 L. R. A. (N. 8S.) 278, 
to have assumed the risk of injury plainly apparent 
from coming in contact with exposed gears, though 
not expressly warned of the danger. 


The right of an employee to hold His master liable 
for injuries caused by the latter’s breach of duty to 


furnish an independent contractor with safe ap 
pliances for the performance of the work is denied 
in Miller v. Moran Bros. Co. (Wash.) 1 L. R. A 
(N. S.) 283, 


The diligence required of a master to learn the 
habits or characters of servants employed with due 
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eare is held, in Southern P, Co. v. Hetzer (C. C. A. 
8th C.) 1 L. R. A. (N. S.) 288, to be reasonable dili- 
gence and care only. 


That an assignment of real estate in the nature of 
an equitable mortgage may, by agreement of the 
parties, be kept alive after payment, so as to be 
valid security for a larger loan subsequently made, 
is held in Girard Trust Co. v. Baird (Pa.) 1 L. R. A. 
(N. S.) 405. , 


Taking possession of after-acquired stock in trade, 
under a chattel mortgage is held, in Burrill v. Whit- 
comb (Me.) 1 L. R. A. (N. 8S.) 451, to give the mort- 
gage precedence on a subsequent attachment. 


The right of a municipality to legislate on sub- 
jects covered by statutes is denied ix Thrower vy. At- 
lanta (Ga.) 1 L. R. A. (N. S.) 382, in the absence 
of express legislative authority. 


The measure of duty of the owner of a place of 
amusement with respect to safety of places provided 
for the patrons is declared, in Williams v. Mineral 
City Park Asso. (Iowa.) 1 L. R. A. (N. S.) 427, to 
be the exercise of reasonable care, and not the high 
degree of care analogous to that which a carrier is 
bound to exercise at common law, 


A business which is authorized by law, and prop- 
erly conducted at an authorized place, is held, in 


Atchison, T. & S. F. R. Co, v. Armstrong (Kan.) 1 
L. R. A. (N. S.) 118, not to be a nuisance, on the 
theory that whatever is lawful cannot be wrongful. 


Naming defendant individually in the title, and 
stating a cause of action against him as trustee, are 
held, in Leonard v. Pierce (N. Y.) 1 L. R. A. (N. S.) 
161, to render the complaint demurrable. 


The right to take, by eminent domain, the stock 
of dissenting stockholders in a railroad company for 
the purpose of effecting a consolidation of the road 
with others to create a through line, is upheld in 
Spencer v. Seaboard Air Line R. Co. (N. C.), 1 L. 
R. A. (N. 8.) 604. 


The right of a State to revoke the license of a for- 
eign insurance company for refusal to perform its 
agreement not to remove suits against it to the Fed- 
eral courts is upheld in Prewitt v. Security Mut. L. 
Ins. Co. (Ky.), 1 L. R. A. (N. 8.) 1019. 


A contract made with a foreign corporation before 
it has obtained permission to do business in a State 
is held, in State v. American Book Co. (Kan.), 1 L. 
R. A. (N. S.) 1041, not to be, for that reason, in- 
valid, or subject to cancelation at suit of one of the 
contracting parties. 





The authority conferred on a board of commission- 
ers to fix the credits to be allowed to convicts for 
good behavior is held, in Fite v. State ex rel. Snider 
(Tenn.), 1 L. R. A. (N. S.) 520, to be an unconsti- 
tutional delegation of legislative power. 


An action for the death of a minor child is held, 
in Swift & Co. v. Johnson (C. C. A. 8th C.), 1 L. R. 
A. (N. S.) 1161, to be for the sole benefit of the 
father, although he has deserted the family, to whose 
support the deceased was, at the time of his death, 
contributing. 


Property conveyed to a railroad company for a 
right of way, by a general warranty deed, is held, 
in Abercrombie v. Simmons (Kan.), 1 L. R. A. (N. 
8.) 806, to revert to the adjoining owner upon the 
abandonment of its use for that purpose. 


The rule exempting municipalities from liability 
for consequential damages from its sewerage sys- 
tem is held, in Hart v. Neillsville (Wis.), 1 L. R. 
A. (N. 8.) 952, not to apply where the system was 
not constructed according to any 
properly adopted plan. 


regularly and 


Refusal to pay money admitted to be due, except 
upon receiving a certain kind of receipt, is held, in 
Earle v. Berry (R. I.), 1 L. R. A. (N. 8.) 867, not 
to constitute such duress as to render the receipt 
void. 


The violation of a municipal ordinance as to the 
manner of stringing the electric-light wire which 
charged a broken telephone wire, or the imperfect 
insulation of the wire, is held, in Stark v. Muskegon 
Traction & L. Co. (Mich.), 1 L. R. A. (N. 8.) 822, 
not to be the proximate cause of an injury to a boy 
who seized the broken telephone wire to receive a 
shock. 


Power to confer the right of eminent domain to 
secure a right of way for a private railway is denied 
in Cozad v. Kanawha Hardwood Co. (N. C.), 1 L. 
R. A. (N. S.) 969. 


The construction of mining roads and tramways is 
held, in Highland Boy Gold Min. Co. v. Strickley 
(Utah), 1 L. R. A. (N. 8S.) 976, to be a public use, 
for which the power of eminent domain may be ex- 
ercised. 


The power of a court of equity to prevent ma- 
jority stockholders from exercising their statutory 
power to reduce the capital stock in order to relieve 
defaulting stockholders from meeting their obliga- 
tions is asserted in Theis v. Durr (Wis.), 1 L. R. 
A. (N. 8.) 571. 
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An exception to the rule that equity will not spe- 
cifically enforce, as between parties in pari delicto, 
a contract which is opposed to public policy, is ap- 
plied in Seattle Electric Co. v. Snoqualmie Falls P. 
Co. (Wash.), 1 L. R. A. (N. S.) 1032, by restrain- 
ing the breach of a contract to furnish a supply of 
electricity to a street car and electric lighting com- 
pany upon the ground that such breach would re- 
sult in a great public inconvenience. 


A waiver with respect to confidential disclosures 
made to a physician by insured concerning his last 
sickness is held, in Western Travelers’ Acci. Asso. 
v. Munson (Neb.), 1 L. R. A. (N. 8S.) 1068, to have 
been effected by a stipulation in a contract of life 
insurance to the effect that proofs of death shall 
consist in part of the affidavit of the attending phy- 
sician, which shall state the cause of his death, and 
such other information as may be required by the 
insurer. 


Evidence of earnings of persons proficient in trade 
is held, in Central Foundry Co. v. Bennett (Ala.), 
1L. R. A. (N. S.) 1150, not admissible upon the 
question of damages for negligently killing an ap- 
prentice. 


The effect of an official certificate of approval of 
fire escapes is held, in Bonbright v. Schoettler (C. 
C. A. 3d C.), 1 L. R. A. (N. 8S.) 1091, to be conclu- 
sive in favor of the property owner, as against civil 
liability to a person injured on account of alleged 
defects in them. , 


A woman taking her brother into her home, and, 
without benefit to herself, nursing and performing 
other menial services for him during his last illness, 
is held, in Mark v. Boardman (Ky.), 1 L. R. A. (N. 
S.) 819, to be entitled to an allowance of their value 
out of his estate, although there was no express con- 
tract that payment should be made. 


A railroad company is held, in Cincinnati, N. O. 
& T. P. R. Co. v. South Fork Coal Co. (C. C. A. 6th 
C.), 1 L. R. A. (N. S.) 533, to be liable for setting 
fire to lumber stacked with its consent on its right 
of way at the place usually occupied by lumber 
awaiting transportation, although the lumber in 
question had not been delivered to it for that pur- 
pose. 


The owner of a threshing-machine engine is held, 
in Martin v. McCrary (Tenn.), 1 L. R. A. (N. S.) 
530, not to have fulfilled his duty to guard against 
fires by merely adopting a spark arrester in general 
use, where he had been in the habit of using an addi- 
tional spark arrester which he had allowed to become 
out of order at the time the fire occurred. 





A right of action for negligently killing a person 
is held, in Jordan v. Chicago & N. W. R. Co. (Wis.), 
1 L. R. A. (N. S.) 885, to be an asset of his estate 
sufficient to warrant appointment of an adminis- 
trator. 


Uttering a letter with a forged signature for the 
purpose of falsely representing the bearer to be a 
friend of the writer, and giving him standing with 
persons to whom it may be presented, is held in 
People v. Abeel (N. Y.), 1 L. R. A. (N. S.) 730, to 
be forgery under the New York statute. 


The right to cancel a voluntary conveyance of real 
estate, made to place it beyond the reach of a judg- 
ment in an anticipated action, is denied in Carson y. 
Beliles (Ky.), 1 L. R. A. (N. 8S.) 1007, as against 
the heirs of the grantee, although the threatened 
action had no foundation in law, and the graniee, 
upon being notified of the conveyance, promised to 
reconvey on demand. 


A gift inter vivos is held, in Harris Banking (o. 
v. Miller (Mo.), 1 L. R. A. (N. S.) 790, not to be 
established by depositing a fund in a bank with the 
statement that it was intended for the donee, and 
the delivery to the latter of a certificate of deposit 
with an indorsement indicating that it was his. 


Mere violation of a statute making it a misie- 
meanor to hunt on another’s property without a 
permit is held, in State v. Horton (N. C.), 1 L. R. 
A. (N. S.) 991, not to be such an unlawful act 
to render an accidental homicide committed 
so doing a criminal offense. 


as 
while 


That illegitimate children were the result of 
adulterous intercourse is held, in Miller v. Penning- 
ton (Ill.), 1 L. R. A. (N. S.) 773, not to prevent the 
subsequent intermarriage of their parents, and their 
acknowledgment by their father, from effecting their 
legitimation under the Illinois statute. 


The power of the legislature to authorize the in- 
stitution of prosecutions for common-law felonies by 
information without indictment is upheld in State 
v. Stimpson (Vt.), 1 L. R. A. (N. 8S.) 1153. 


One who took possession of premises under an ar- 
rangement with the grantor, and subsequently agreed 
to pay rent to the grantee for a certain period, is 
held, in Hodges v. Waters (Ga.), 1 L. R. A. (N. 5S.) 
1181, not to be estopped to deny liability to the lat- 
ter for rent after the expiration of the term of such 
agreement although he remained in possession of -the 
premises. 
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A stipulation that a suit for breach of a contract 
to transmit a telegram must be brought within 
sixty days is held, in Western U. Teleg. Co. v. Greer 
(Tenn.), 1 L. R. A. (N. S.) 525, to be binding on 
a minor. 


The right of the holder of an assessment policy 
from a company having the right to issue policies 
on both the assessment and the reserve plans, to 
require the company to continue the issuance of as- 
sessment policies, is denied in Green v. Hartford L. 
Ins. Co. (N. C.), 1 L. R. A. (N. S.) 623. 


The adoption of a by-law by a fraternal insurance 
order, excluding from membership persons engaged 
in the sale of intoxicating liquors, is held, in Grand 
Lodge A. O. U. W. v. Haddock (Kan.), 1 L. R. A. 
(N. S.) 1064, not to avoid the certificate of a mem- 
ber already engaged in that business, and who con- 
tinued therein after the adoption of the by-law. 


A marine underwriter is held, in Standard Marine 
Ins. Co. v. Nome Beach L. & T. Co. (C. C. A. 9th 
C.), 1 L. R. A. (N. S.) 1095, not to be liable for a 
loss occurring through the deliberate act of the mas- 
ter in pushing through dangerous ice for the pur- 
pose of reaching his destination quickly. 


The power of a State to require the keeper of a 
bar on a ferryboat making regular trips from an- 
other State, where it is owned, to pay a license tax 
for the privilege of selling liquors while the boat is 
in the former State, is upheld in Harrell v. Speed 
(Tenn.), 1 L. R. A. (N. S.) 639. 


A decree of divorce rendered against a non-resi- 
dent on service by publication is held, in Forrest v. 
Fey (Ill.), 1 L. R. A. (N. 8S.) 740, to be void and 
subject to collateral attack, where the record failed 
to show that there was an affidavit of non-residence, 
as required by statute. 


The right of a tenant to remove trade fixtures 
placed on the premises is held, in Wadman v. Burke 
(Cal.), 1 L. R. A. (N. S.) 1192, to be lost by enter- 
ing into a new lease containing no recognition of his 
title to the fixtures, and binding him to surrender 
the premises in as good state and condition as rea- 
sonable use and wear would permit. 


One who induced another to part with money as 
a wager on a pretended event which was not to take 
place, with the intention of appropriating it to his 
own use, is held, in State v. Ryan (Or.), 1 L. R. A. 
(N. 8S.) 862, to be guilty of larceny in making such 
appropriation. 





The constitutionality of a statute making the pos- 
session of liquor prima facie evidence of intent to 
violate the statute against illegal sales is upheld in 
State v. Barrett (N. C.), 1 L. R. A. (N. S.) 626. 


The right to have personal property exempted 
from forced sale is held, in Brown v. Beckwith (W. 
Va.), 1 L. R. A. (N. S.) 778, not to be forfeited on 
the ground of non-residence until removal has com- 
menced, although the intention to leave the State 
permanently has been formed, and the property de- 
livered for shipment to a point outside the State. 


The statute of limitations is held, in Cook v. Car- 
penter (Pa.), 1 L. R. A. (N. S.) 900, not to begin 
to run against an unpaid subscription until demand 
is made for payment, where, by the terms of the 
contract, it is not payable until called for. 


A legacy reciting that it was in consideration of 
the legatee’s care for the testator’s invalid mother 
is held, in McNeal v. Pierce (Ohio), 1 L. R. A. (N. 
8.) 1117, not to be an acknowledgment of a legal 
obligation which would remove the bar of the statute 
of limitations. 


A holder of a demand certificate of deposit issued 
by a bank is held, in Elliott v. Capital City State 
Bank (Iowa), 1 L. R. A. (N. S.) 1130, to be under 
no obligation to demand payment within the period 
of the statute of limitations, 


The right to mandamus to compel payment of a 
salary to a public officer alleged to have been re- 
moved from office is upheld in State ex rel. Hamilton 
v. Grant (Wyo.),.1 L. R. A. (N. 8.) 588. 


A barnman of a street railway company, charged 
with the duty of substituting a perfect car for one 
which has become disabled, is held, in Chicago Union 
T. Co. v. Sawusch (Tll.), 1 L. R. A. (N. S.) 670, not 
to be a fellow servant of the conductors on the road. 

Railway employees engaged in operating a steam 


The assignment of servants of the same master to 
separate departments of the same general enterprise 
is held, in Atchison & E. Bridge C. v. Miller (Kan.), 
1L. R. A. (N. 8S.) 682, not to affect their relation 
as fellow servants, unless the departments are so far 
disconnected that each may be regarded as a sepa- 
rate undertaking. 


A railroad company which purchased lantern 
globes of standard make from reliable manufactur- 
ers is held, in Gulf, C. & S. F. R. Co. v. Larkin 
(Tex.), 1 L. R. A. (N. S.) 944, not bound to inspect 
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shovel in a gravel pit are held, in Jemming v. Great 
Northern R. Co. (Minn.), 1 L. R. A. (N. 8S.) 696, 
not to be engaged in operating a railway, within the 
statute abrogating the fellow-servant rule. 

them to protect employees from injuries by their 
breaking while being cleaned. 


An engineer of a work train is held, in Illinois 
C. R. Co. v. Stith (Ky.), 1 L. R. A. (N. S.) 1014, 
not to be guilty of contributory negligence, as a mat- 
ter of law, in placing his engine on the main track 
on the time of a fast train. 


Failure to warn a servant as to the danger of 
throwing an ice pick over a partition into a room 
where others are working, without giving adequate 
notice, is held, in Desautels v. Cloutier (Mass.), 1 
L. R. A. (N. 8.) 669, not to be negligence on the 
part of the master which will render him liable for 
personal injuries caused in consequence of failure to 
give such notice. 


An ordinance prohibiting the sale of milk con- 
taining less than 7-10 of 1 per cent of ash is held, 
in St. Louis v. Liessing (Mo.), 1 L. R. A. (N. S.) 
918, not to be unreasonable or oppressive. 


Prohibiting the sale of milk containing any pre- 
servative is held, in St. Louis v. Schuler (Mo.), 1 
L. R. A. (N. S.) 928, to be within the police power. 
although there may be preservatives which are not 
deleterious to health. 


The prohibition of the sale of milk from cows fed 
on still slop is held, in Sanders v. Com. (Ky.), 1 
L. R. A. (N. S.) 932, to be a proper exercise of the 
police power, although there is nothing to show that 
such milk is not a pure and wholesome article of 
food. 


An ordinance forbidding the sale of milk contain- 
ing less than 3 per cent, by weight, of butter fat, to 
be estimated gravimetrically by the Adams paper- 
coil process, is held, in St. Louis v. Grafeman Dairy 
Co. (Mo.), 1 L. R. A. (N. S.) 926, not to be void 
for unreasonableness, as matter of law. 


Requiring milk dealers to register with the health 
commissioner, and pay a registration fee, is held, in 
St. Louis v. Grafeman Dairy Co. (Mo.), 1 L. R. A. 
(N. S.) 936, to be a valid police regulation. 


A sale under a power in a chattel mortgage while 
the property was in the custody of the sheriff, 
under a levy made after advertisement of the mort- 
gage sale, is held, in Fulghum v. J. P. Williams Co. 





(Ga.), 1 L. R. A. (N. S.) 1055, to be void and in- 
effectual. 


The right of a purchaser at a foreclosure sale to 
the income of the property before the title becomes 
perfect in him is denied in Schaeppi v. Bartholomae 
(Tll.), 1 L. R. A. (N. 8.) 1079, notwithstanding a 
stipulation in the mortgage that, in case of fore- 
closure, “a receiver shall be appointed to collect the 
income, which shall be paid to the person entitled 
to a deed under the certificate of sale.” 


The right of local self-government in Rhode 
Island, which has been strongly urged in view of the 
peculiar origin of that State, is denied, in Horton y. 
Newport (R. I.), 1 L. R. A. (N. S.) 512, as against 
a statute regulafing the police force of the State. 


The distinction between private and public fune- 
tions of a municipality is considered in Dickinson 
v. Boston (Mass.), 1 L. R. A. (N. S,) 664, which 
denies municipal liability for negligence of the city 
superintendent of the lamp department in respect to 
an unsafe lamp-post. 


A limitation upon the right of one to use his own 
name in his own business is declared in Morton v. 
Morton (Cal.), 1 L. R. A. (N. 8S.) 660, holding that 
one who had established a business under a particu- 
lar name, which he placed on the hats of his agents 
to inform customers that they were his representa- 
tives, could enjoin another of the same name, en- 
gaged in the same business, from using such name 
as a hat label in substantially the same way as the 
former, so as to deceive the public. 


A company manufacturing and bottling a beverage 
is held, in Watson v. Augusta Brewing Co. (Ga.), 
1 L. R. A. (N. 8S.) 1178, to be liable to one injured 
by swallowing pieces of glass while drinking from 
one of such bottles, which he procured from a mer- 
chant, who had purchased the same from the manu- 
facturer. ' 

An exception to the rule denying a surviving part 
ner compensation for his services is made in Condon 
v. Callahan (Tenn.), 1 L. R. A. (N. S.) 643, hold- . 
ing that he is entitled to compensation for the part 
of the work, in completing a construction contract, 
which the deceased, according to the agreement be- 
tween them, would have contributed had he lived. 


The power of the State, in the exercise of its po- 
lice power, to revoke a physician’s license to practice, 
is sustained in Meffert v. Packer (Kan.), 1 L. R. A. 
(N. S.) 811. 
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A decree of divorce is held, in Nolan v. Dwyer 
(Wash.), 1 L. R. A. (N. S.) 551, not to be subject 
to be vacated after the death of one of the parties. 











The jurisdiction of civil courts over injunction 
proceedings instituted to protect personal rights is 
declared in Itzkovitch v. Whitaker (La.), 1 L. R. 
A. (N. S.) 1147. 
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Judge Houlihan’s Philosophy. 

“When poverty comes in at the door,” love flies 
out through the divorce court window. 

“Necessity has no law,” but the beggar laughs at 
curt degrees and injunctions. 

“The way to Babylon will never bring you to 
Jerusalem,” but eloping couples still find the way to 
lynn and Providence. 

“Never marry without love, nor love without rea- 
on,’ but don’t allow your wife to take in a boarder 
or a lodger. 

“A fat kitchen makes a lean will,” but a lean 
kitchen makes fat for the lawyers. 

“Nature seldom changes with the temperature,” 
tut a good job will change the temperature of a 
firl’s heart. 

When a fellow is buried, his room rent is paid for 
ill eternity. 

“Happy is he who lives in peace,” quoth the mar- 
fied man after burying his mother-in-law. 
“The world is full of fools,” but a 
jodges banks and spends his own money. 
“He that hath no silver in his purse, should have 
ilver on his tongue.” applies to politicians who are 
living on their wits. ; 
American girls can get titles at home; the average 
nan can with truth be called “Signor Broke-alini.” 
“Be slow to promise, but quick to perform,” has 
» application to a woman of 38 who is hanging on 
the gutter of the house of love. 

“Brevity is the soul of wit,’ never applied to 
nement house gossip. 

The dining room man sighs when a ten cent bean 
ustomer drinks a quarter bottle of “Blue Label 
ietchup.” 




































































wise fool 












The rarest sight in the world—a dyspeptic eating 
ta quick lunch counter. 
JosEPH M. SuLtivan, LL. B. 
Of the Boston Bar. 
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The New England Calf. 
In a new volume of the American Criminal Re- 
worts, now in the hands of the printer, Mr. John F. 
‘eting makes an editorial criticism on the practice 
courts in blindly following precedents, in which he 
produces the following poem: 

















One day through the primeval wood, 

A calf walked home, as good calves should; 
But made a trail all bent askew, 

A crooked trail as all calves do. 


Since then two hundred years have fled, 
And, I infer, the calf is dead. 

And from that day o’er hill and glade 
Through those old woods a path was made; 
And many men wound in and out, 

And dodged, and turned, and bent about 
And uttered words of righteous wrath 
Because ’twas such a crooked path. 


This forest path became a lane, 

That bent, and turned, and turned again; 
This crooked lane became a road, 

Where many a poor horse with his load 
Toiled on beneath the burning sun, 

And traveled some three miles in one, 
And thus, a century and a half 

They trod in the footsteps of that calf. 


The years passed on in swiftness fleet, 
The road became a village street; 
And this, before men were aware, 

A city’s crowded thoroughfare. 

And soon the central street was this 
Of a renowned metropolis. 

And men two centuries and a half 
Trod in the footsteps of that calf. 


Each day a hundred thousand rout 
Followed the zigzag calf about; 

And o’er this crooked journey went 
The traffic of a continent. 

A hundred thousand men were led 
By one calf near three centuries dead. 
They followed still his crooked way, 
And lost one hundred years a day; 
For such reverence is lent 

To well established precedent. 


Men are prone to go it blind 

Along the calf paths of the mind, 

And work away from sun to sun 

To do what other men have done. 
They follow in the beaten track, 

And out, and in, and forth, and back, 
And still their devious course pursue, 
To keep the path that others do. 

But how the wise old wood gods laugh 
Who saw the first primeval calf; 

Ah! many things this tale might teach, 
But I am not ordained to preach. 


—Chicago Law Journal.. 
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The Married Women’s Acts. 


Sic transit gloria mariti. 

By Micuaet §S. Logs, of the N. Y. City Bar. 
The Common law held, as the Church still to-day 
That marriage makes one out of husband and wife, 
And the woman’s estate always vested for life, 

With her powers and rights in her lord from the day 

When their union was sealed and he gave her his 
name. 

He took all the profit and took all the blame 

Connected with her and he paid for her wrong. 

To him, if she died, did also belong 

The personalty which through her was acquired, 

But different laws modern woman required. 


So in eighteen hundred and forty-six 

At a New York convention it was first agitated 
With the common law’s system to try some tricks 
And to change the rules under which were mated 
The daughters and sons of the Empire State. 
Success was in sight, and in ’48 

The 200th Chapter of the Laws of that year 

At last made the woman’s property clear. 
Whether real or personal, her’s it became 

If she owned it at marriage, or else if it came 
To her during coverture. This was step one. 


Now things went progressing and soon more was 
done, 

For by Laws *49, Chapter 375 

The legislature indeed did contrive 

To grant her the right to convey and devise 

As if single. But still they deemed it unwise 

To let her sue and be sued alone 

As by the next step is clearly shown. 

For 576 of ’53 

Requires that husband and wife should be 

For debts of the wife before marriage contracted 

Both jointly sued. But soon were enacted 

Chapters 90 of ’60 and 172 

Of the Laws of 1862, 

Which further enlarged the woman’s right 

Directing that, as if single, she might 

Sue or be sued in matters pertaining 

To her separate estate, and might be maintaining 

Actions, when injured in body or name.— 

Five whole years later the next statute came. 

782 of ’67 

Took from the man whose wife went to heaven 

The right of survivorship, sometimes quite weighty 

To her personalty.—Next came in ’80 

Chapter 472 which widened the range 

Of conjugal freedom, effecting a change 

In permitting partition of jointly held land.— 

Some more did 300 of the same year amend, 

Since which, apart from her husband, she need 

No longer acknowledge her act or her deed. 





But by ’84, Chapter 381 

A greater step forward still was done. 

She was then permitted to contract as if single 
And of any business to hang out her shingle, 
Thus binding alone her separate estate.— 
Then Chapter 537 as late 

As 1887 does say 

That husband and wife may directly convey 
Unto each other without intervention 

Of any third person’s idle pretention.— 
One moment more and we'll have done 
Justice to Chapter 51 

Of 1890 treating of torts. 

The law no longer, now, resorts 

To punish him when she’s to blame 

Unless he figured in the game. 


In fine, we may here aptly quote 

Three points each lawyer ought to note. 
First should the Penal Code be seen; 

Just open it at 715. 

Then do peruse 887 

Of the Laws of 1867, 

Which, with ’76, Chapter 182 

Settled what husband and wife can do 

On the witness-stand as regards each other. 
Neither can now escape the bother 

In civil actions to testify; 

But in criminal ones, it does not lie 

With you to force them to disclose 

What they may know. Though if they chose 
To waive the right to keep their peace 

You might examine at your ease. 


Thus closes our little story 
Which shows the waning of the glory 
Of man’s exclusive legal sway. 
And woman now by marriage looses 
Far less than man, unless she chooses 
To risk her own in her own way. 
MICHAEL §. Logs. 


Recapitulation of the preceding: 
Constitutional convention of 1846. 
Laws of 1848 Chapter 200 

1849 = 375 
1853 576 
1860 90 
1862 172 
1867 782 
1880 472 
1880 300 
1884 381 
1887 537 
1890 51 
1867 887 
1876 
Penal Code § 715. 
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